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ABSTRACT

In cases Where freedom of religion is at the heart of the legal question before the -

. U S Supreme Court, political 1deology alone cannot explam the dec1s1ons outcomes.

Research reveals that other factors may explam the decisional behavior of Supreme Court
' Justices in freedom of religlon cases. Although religion plays a large role in America’s
politlcal landscape and elite decrsion-making, very little scholarship examines the role the :
‘faith traditions of the Justices play in the decrsions of the Supreme Court. In my ) |

~ dissertation, I argue that the dominant policy-based models of Supreme Court decision-
makmg providean incomplete framework for understanding religious inﬂuence in -

»Supreme Court dec1s1on-mak1ng My dissertation research uses the social background

model to mvestigate the mﬂuence of the J ustices faith traditions in the First . -

, Amendment S Free Exer01se Clause and Establishment Clause cases decided by the )
Supreme Court. Freedom of religion ca's'es are examined bas‘ed'upon the asSuniption that
J ustices hold very personal and perhaps strong religious beliefs that may invoke a
religiously inﬂuenced response when deciding freedom of religion cases. The data for

thlS research is based on all ﬁeedom of religion cases decided by the Su‘preme Court from :

: 1946 to 2005. Unlike prior re,search, this study attempts to determine whether the faith

traditions of the Justices, as the primary mdependent variable mﬂuence Court outcomes

during this tlmeframe .The findings reveal that some faith traditions are mgmﬁcantly
correlated to the J ustlces voting behav10r in religion cases. - This research reveals that the
level of significance varies as to the type of case, whether the case concernsa Free

Exercise or Establishment of religion, and the political ideology of the J ustice.



Chapter 1

INTRODUCTION

Introduction To the Research Question

Politiéal scientists have empirically studied Supreme Court decision-making since
the 1940s. Policy-based models of Supreme Court decision-making dominate the judicial
politics and behavior literature. The attitudinal model presupposes that each Justice of
the U.S. Supreme Court has an ideological preference that informs his or her decision in a
case (Segal and Spaeth 2002). The rational choice model or strategic account
presupposes that Supreme Court Justices maximize their ideological preferences by
acting strategically in making their choices (Epstein and Knight 1998). However, these
dominant approaches do not address the more interesting, yet more complicated question
of what informs a Justice’s ideological and policy preferences. Social background theory
argues that the socio-economic background of a Justice not only predicts how a Justice
may vote, but also gives a narrower, more concrete reason as to why the Justice voted a
particular way. For example, Stuart Nagel (1962) found that judges who were previously
prosecuting attorneys were less likely to vote in favor of a defendant in a criminal case
than judges who were formally businessmen.

This study uses the framework of social background theory to propose the
question: To what extent, if any, does the faith tradition of a U.S. Supreme Court Justice
influence his or her vote in Supreme Court cases? Focusing on freedom of religion cases
from the Vinson Court era (1946-1953) through the Rehnquist Court era (1986-2005),
this study analyzes each Justices’ votes in freedom of religion cases to the teachings of

their faith tradition regarding religious freedom. In short, this investigation attempts to



determine the extent to which Supreme Court Justices’ votes are in accord with the
teachings of their faith tradition. Working from the assumptions that may Justices hold
very personal religious beliefs, and hence freedom of religion cases are more likely to
evoke a religiously influenced response from a Justice not found in other areas of case
law.

Since the mid-twentieth century, freedom of religion was viewed as a civil liberty;
therefore, the Supreme Court approached freedom of religion not as a subsidiary of
property or tax law, but a right in and of itself and conjoined with the freedom of speech
(Davis 2004). While scholars have difficulty in determining what precisely the Framers
intended with respect to the religion clauses in the First Amendment, religion has played
a large role in America’s political landscape. One of the most astute political observers
of American politics, Alexis de Tocqueville (1900, 313), wrote in his classic work,
Democracy in America:

Upon my arrival in the United States, the religious aspect of the country was the

first thing that struck my attention; and the longer I stayed there the more did I

perceive the great political consequences resulting from this state of things, to

which [ was unaccustomed. In France, I had almost always seen the spirit of
religion and the spirit of freedom pursuing courses diametrically opposed to each
other; but in America I found that they were intimately united, and that they
reigned in common over the same country.

In order to fully understanding religion’s role in American politics and decision-
making, political scientists must understand what each faith tradition says regarding the
relationship between church and state. The religious faiths of Supreme Court Justices
have been homogenous to Western faith traditions; and there are only subtle differences

between these traditions. Faith traditions transplanted to America from Europe (Jewish,

Roman Catholicism, e.g.) tend to tolerate an accommodationist view of church-state



relaﬁons. Faith traditions founded in 'America (Baptist, Unitarian, e.g.) are less tolerant
of 'accommodatioh and advocate a stxictersgparétivon between church and sfafe. In my
dissertation, I hrgue that thése: nﬁances help éxblain Supreme Coun deci‘sion-maki'ngvthat |
scéms fo defy idcoiogiéal explanations of the J\vlstbicesb’ behsvior, 1n freedom,éf religion
cases. | | |

This dissertation investigatcs empirically the inﬂuence of the Justices faifh
‘t:radition ’as' an explansthy factor in freedom of r‘l'elbigfioncases from 1946-2005. ‘Thberdata
for the analysis are taken ﬁoﬁ Haiold Spéefh-’s Supreme ‘Co'un Databases (Spseth' 2007).
. T__'hése, databases contain ‘individua]’ datasets on the cases and votes of Justices for sach of
the Court eras ¢Xami1'1ed in this study. The md1v1dua1 Justiéefs s/otc is the dependent
f/ariable in ﬁeedorh of religion cases. The pnmary indepen&enf variable is the‘faith -
traditions of t‘he'Jus»tiées, while cdntrolling for_ the 'Jﬁsﬁces’ political ideol(;gy. This study
‘uses the Chow Testvto"d_etermine if thc_.Ju_stices’ faith tradition is év Sfaﬁsﬁcally significant =
explanatory variable for Supreme Coﬁt decisioh-ma_kihg in ﬁeeddm of reiigion cs.sés.
'The Chow Test determines if the independent vaﬁables fit the model bettér before or aﬁe; |
the criticﬁl point 1n time. This study will also use predictéd probabilities to determiﬁe the_
possible influence of a Justices’ faith tradition in the future based ﬂpon theii' ideologiéal | o
preferences. | » | »
The Theoretical and Policy Signiﬁéance of the Research.

This feseérch is expected to make a major contribution ts.ths Supremé Cbuxt
-decis:ion-r‘n‘akihg schola'rship for’severall reasons. Whil¢ po‘liC);-'based models such as the
attitudinal model predict Supreme Court behavior, they do not, or cannot, explain certain .‘

anomalies in Supreme Court decision-making. The attitudinal model does not explain,



for example, why Justice Stephen Breyer, a moderate liberal Justice appointed by
Democrat Bill Clinton, voted in opposite directions in two similar Ten Commandment
cases. Justice Breyer voted against the posting of the Ten Commandments in McCreary
County v. ACLU, 545 U.S. 844 (2005) and voted in favor of the posting of the Ten
Commandments in ¥an Orden v. Perry, 545 U.S. 677 (2005). The attitudinal model
cannot account for such anomalies, so scholars must look elsewhere for a more nuanced
view of the influences operating in the decision—making process. The social background
model takes a wider view of what may influence a Justice’s decisional behavior, and can
help fill in some of the gaps that exist in judicial behavior scholarship.

This study is also important in that it highlights the significance of the Supreme
Court nomination and appointment process. As politics in America become more
polarized, the judicial appointment process has become more contentious, regardless of
party control of the White House or the Senate. For good or ill, as a result, Senators
increasingly ask Supreme Court nominees how they would vote on various legal issues
that might come before the Court. In response, Justices increasingly decline to answer
thesevquestions, claiming that it would be unethical to reveal, even hypothetically, how
they would vote on a possible case. This deadlock leaves political elites, interest groups
and the American citizenry in a quandary as to how to evaluate Supreme Court nominees’
judicial philosophy, especially in the controversial area of freedom of religion.
Preliminary analysis of this research question shows that the faith tradition of the

nominee is a helpful, although unconstitutional, insight as to how a Justice may vote in

religion cases.



This study utilizes an interdisciplinary approach, a signiﬁcant approach whichis
generally‘_missing from judicial politics literature._ How experiences eyolve into ideology
or policy preferences is addl5eSsed- in the disciplines of political science, sociology, and
psychology. Worldview and.yalues develop in childhood as parents teach their values to
‘ their children‘ (Myer 1996). Such values are mamtamed into and during adulthood (Funk B
~and W1111ts 1987 Myer 1996) It makes sense, therefore that rehgrous values would also
extend into adulthood whether or not the adult maintains a practlce w1thm that faith
tradition (Myer 1996), and it is reasonable to assume that J ustrces childhood or professed
| farth traditions could influence their v1ews and votes, in a case. | f

Social background theory argues that the past experlences ofa J ustice w111
| mﬂuence current voting behav10r As the name suggests the socral-background model |
| focuses on the socro-economrc background of the Justlces This approach isa defensrble‘
one because the disciplines of psychology and soc1ology have demonstrated that |
chrldhood events and soc1o_-econom1c backgrounds‘ mﬂuenceadult behavior (Funk and
Willits 1987; Myer 1996; sear_ing; Schwartz and Lind 1973). Social-background models
= therefore examine such characteristics as the edUCational levels of the Justices’ parents

“the J ustrces educatronal and work background and other issues such as the Justices’

| re11g10us beliefs. In tlns study, jtis the role of the Justices’ re11g10us beliefs in Judlcral
dec1510ns that is the focus. | |

- This research is also expected to contribute to our understandmg of the Supreme
‘Court as a national policymaking institution.. Conventlonal wisdom suggests that,
through judicial review, the U.S. Supreme Court is the ﬁnal arblter on the

constltutlonahty of natlonal and state laws. Although the leg1slature can pass alaw to



| overturn a statutory rulingby the Court, the Court has ’a'ﬁirther opportunity to review that
law if and when it is appealed to the Court In determimng 1f a law is constitutional, the

| Supreme Court elther aﬂirms the policy of the legislature or creates policy by overturmng

the law and thus creates new precedent, as the Court did in Everson,v. Board 'of

. Education (1947). | |

In Ei'erson; the Court reviewed a New Jersey law thatallowed reimbursen)lent of

travel costs to parents '\‘;vho sent their children to private schools‘.. Well over 90% of the |

private schools in the program \ivere Catholic schools. The majority'Court 'ruled that the

law was const1tutional HoweVer,v in this vcase the majority applied the,Establishment:» -

- Clause to the states via the Fourteenth Amendment and applied Thomas Jefferson’s “wall

of fseparation bewveen church and state” metaphor to Establishment Clause jurisprudence._ B o

N Thus not only did the Court review a state law regardmg fundmg for private school costs,
| but established a new precedent in Establishment Clause _]unsprudence |
'Fiﬁhly, a s1gmﬁcant» amount of literature exarrunes the relationship between
religion and American governnient. These studies include, for example, the inﬂuence of
r‘eligion on members of CongreSs, the religious’ inﬂuenceof the.President, and religious
inﬂuence on the .voter.b. However, there is no systematic. study of rel'igious influence on
‘me‘mbers of the U.S. Supreme C0urt; therefore, thlS research is expected to fill this void
in the literature. | | .
Fmally, throughout the history of America, interest groups that believe the
leglslature is ignoring their grievances have turned to the courts to obtaln favorable |
policy outcomes, with arguable r(asults (Bensel 2000; Rosenberg 1991). ' Interest groups

ﬁ'equently bring cases to the Supreme Court to address issues that the legislature cannot



or will not address. In this context, the Court makes policy decisions outside of the usual
democratic channels of elected legislatures and executives. Even today, on some “hot
button” issues such as gay rights and abortion, Congress has refused to act, instead
leaving it to the judiciary to work out legal policy solutions, on the understanding that
Supreme Court Justices are shielded by life tenure. As long as interest groups look to the
federal judiciary to fill gaps in legislative policymaking, it is important to understand why
Justices vote in a particular way.
The Role of Religion in Society

It is an important area of inquiry for political science to study the relationship
between religion and government. In America, religion has played a significant role in its
founding and history. The first European settlers came to America for reasons éf
religious freedom, albeit only for their particular brand to Christianity. Religious
language and imagery have been used in American politics from the Puritan’s view of
“The City on the Hill” to Martin Luther King Jr.’s use of religion in his “I Have A
Dream” speech. Religious imagery and language are used in politics because this
approach works in its ability to sway the listener. Americans seem to be drawn to such
words regardless of strength of religion or religiosity. Therefore, it is important for
political scientists to study the relationship religion has with its people and its
governmental institutions. It would be unwise for a scholar to assume that once a
candidate is elected or appointed to office, important influences upon their policy
preferences will cease to exist. These influences are expected to be carried into office by

the candidate.



As great a role as religion has played in Amencan h1story, Amenca was the first
" to chart a bold new path of rehglous freedom The ﬁrst md1v1dual nght addressed m the
Bill of nghts is the right to/of rehgious freedom. In America, c1t1zens are not only free -
to pract1ce their faith, but also free from supportlng a rehglon to wh1ch they do not
adhere. This is an overs1mpl1ﬁcatlon of religious freedom in Amencg but, as always, the :
' reality is much more cOrnplicated. What if the exercise of one citizen’s religion put other -
citizens‘ in danger_? ‘What constitutes “supporting a religion’”‘;? These 'tough questions are
still being addressed, today. Ihe Supreme Court started playing a signiﬁc_ant rolein
answering the diﬁicult questions of religion and government in society only during the
tyvenﬁeth century.~ Before_"th’is Period, cases 'involving &ligious freedom were rarely
| brought before the Suprerne Court. Nineteenth‘century cases that were reviewed by the
Court addressed conﬂlcts between the new American Constltutlon and land grants made :
by England durlng the colomal era. For example Terrett V. Taylor (1815) was more
readily argued as a contract issue than a religious one. | |
Since its infancy, America has been a religious nation’ and has struggled to

balance the religious and the secular in public life. “The norn‘ait of religious Anierica is

one of enduring faith” (Fowler et al. 2004, 30). In June '2008, the Pew Forum on
| Religion and Puhlic Life released a survey entitled U.S. Religious Ldn_dscape Survéy;'
Reli'gio’us Beliefs and Practice. In this survey, the Pew Forum foundt_hat 71% of the us. .
population had an “absolute certain” belief in God, withvv56%' stating religion is f‘yery‘ |
| important” in their lives. Additionally, 92% stated they had a certainty of belief in God‘
ora umversal spirit, wnh 74% holdmg a belief in heaven and hell. Finally, the study

found that 78.4% of the adult populatlon claimed a Chnstlan faith tradltlon, while 4. 7%



claimed to believe in another religious faith tradition, such as Judaism, Buddhism, or
Islam; 16% claimed to be unaffiliated. Given these numbers, it is obvious that religion
still plays a role in American lives. While Christianity still dominates the religious
landscape, America has also become more religiously diverse. Further, Americans are no
longer dogmatic about religion, as 70% said that many religions can lead to eternal life
and 68% claimed that there is more than one true way to interpret the teachings of their
religion.

These numbers are impressive given the 300-year history of America’s struggle
for religious freedom. Although the Puritans first came to North America in the 1600s,
America has never qui;te lost its Calvinist Roots. The Puritan faith saw its role as
purifying their perceived corruption in the Christian faith. However, with very few
inroads made in Europe, the Puritans saw America as a fresh start from which they could
build a pure Christian society (Miller 1956). However, within a few generations, their
fervent attitude towards faith was superseded by the hardship of surviving in the
American wilderness, much to the dismay of the religious leaders, whose jeremiads
continually warned against such laxity of faith (Miller 1953). This seems consistent with
today’s Americans, who have high professions of faith and religion, yet low attendance to
religious services. |

Although Puritanism as a religious tradition has all but faded from American
society, its Calvinist legacy is still felt today. The idea of America as the “New Israel”
and a “City on the Hill” gave America its early sense of a “providential destiny” that
continued throughout history to present day (Fowler et al. 2004, 6). Fowler argueS that

. this idea of “destiny” underwrote the idea of manifest destiny of the westward expansion,



| Abraham Lincoln’s need to preserve the Umon, John Kennedy’s establishment of the
Peace Corps to George w. Bush’s war on terrorrsm (1b1d) Accord1ng to Fowler, et al
“Americans have continued the Puritan legacy by acting on a sense of speclal mission -
. and destiny” (ibid). | | ' | | | |
- Robert Fowler, Allen Hertizke, Laura Olson, and Kevin Den Dulk (91) also argue

vthatthe American idea (and ideal) of self-government vwithOut the rule of kings came
_from the Purltan idea of l‘covenant theology ”iLeaders derived their pOWer from the

commurnty s covenant wrth God” not from God dlrectly (1b1d) Amenca s hrstoncal
‘ 'fear of centralized govemment and the idea that there is a need to “restrain md1v1dual sin
k_:for the good of the commumty” also came from the Purltans (1b1d 7). Thus the |
conﬂlctmg nature of Amerrca to both constram and yet nurture the md1v1dual contlnues
to this day (ibid, 8). This would seem to lead to the Supreme Courts overall First
Amendment jurisprudence which au;,w‘g for urlllnlited religious belief, yet limits religiou}sl
actions. | . | o |

Amerrca has been a rellglously dlverse country from its foundlng, however, this

has not always translated into rehglous tolerance Although this wrll be discussed in
more detarl in chapter four, religious conflict in Amenca has driven the modern 1dea of
| ’the separatlon of church and state. Philip Hamburger (2002) traces the public idea of
| separatlon of church and state from the Constltutlon to today s current debates. Bneﬂy,

| Hamburger argues that for most of American hlstory, the Estabhshment Clause only -
required that the federal government did not recognize one speciﬁc faith over another.‘
lIovvever, as Arnerica vvas vde facto Protestant, Americans of that time openly included

. religion in public'life and schools. When Catholics unmlgrated to American in greater

10



numbers in the mid-1800s, they began to set up their own schools and hospiﬁls to protect
themselves from the Protestant majority, and argued that if the government supported
public schools that espouSed Protestantism, then the governmeht should also assist the
Catholic schools. It was this argument that brought abbut the Blaiﬁe Amendment and
began the fight to remove religion from public schools and government support from
parochiel ones, a fight that continues to thls day (see also Eisenach 2000; Reichley 2002;
Fowler ctal. 2004). | R

In Hellfire Nation (2003), James Morone shows how the influence of religion has
waxed and waned throughout American pohtlcal development. According to Morone,
American political development is influenced by botﬁ the moral code and social justice
~ aspects of religion. Before the 1940s, it was the moral code aspect of religion that
brought about the abolition movement, the temperance movement, and a variety Qf other
movements set out to curb perceived sin and debauchery. Since the 1940s, it has been
mainly the social justice aspect that has influenced America. The American intent to
- focus upon poverty, criminal rights, and health care for all has its roots in religion, but
has been culturally transformed to view these issues as distinct from any possible sinful
acts of the affected person - everyone was entitled to help regardless of how they came to
be in their situation. This seems reasonable, as religion is being seen more a.hd mere asa
civil rights issue. According to Derek H Davis, the U.S. Supreme Court has changed
from viewing religion through the lens ef the Free Exercise and Establishment Clauses '
and has taken an “equal treatment” \approach (Davis 2004, 719). In other words, religion
is currently viewed primarily through the lens of free speech, “and only secondarily

pursuant to a religion clause analysis™ (ibid).
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- The Framers’ lntent has always beena basis of argument in constitutional‘ law as
it may shed hght on America’s h1stor1cal view of rehgron in pubhc pohcy
| Unfortunately, the Framers’ intent is extremely hard to d1scem For example, w1th regard
to Madison’s view o‘n‘the separation of church and state, both the stnct—separatlomsts
| and the “nonprefererltlalists;’ use Madison to support their claims (Muzono 2003, l7).
However, Vincent Muzono mgues'that Madison— believed “religion is not 'partlof the
) social compact and,'therefore, that the Statemay uot tal;e religion within its cognizance”
(1b1d) So the state ‘may neither privilege nOr penaliie religio_us.institutioris, religious
: c1t1zens or relrgrously motlvated conduct as such” (1b1d) o |
Present in the rmdst of Amenca s hrstory of rehglous conﬂlct has been the |
S-upreme Court; although for most of American mstory it has tried to stayed outof
religious controversyl VOne notable exception "isiR‘ey_nolds' v. Uhiteal Stutes '(1 87-8). In =
Reynoldg‘, the Court ruled .fqr the ﬁrst time that the Frrst Ameudment’_s Free Exerclse |
_ Clausevallowed ‘Cong‘ress\to» circumscribe the Morrnon’-s actvi“ons;but not reli_gious beliefs.
‘ Accordiug to the Court’s lnterpretation of the Free E)tercise Clause in Reynolds
Amencans could believe whatever they wished; however, they could not act on their
behefs as they mshed w1thout mterference ﬁ'om the state Accordmg to this approach,
Mormon polygamy could not be Justrﬁed undcr the Free Exerclse clause
However, it was the 1940s that the Supreme Court be_came fully enmeshed in
K defining religious freedom. After EVerson, the Court continued to deterrninewhat
constituted establishment of religion, what actions were allowed under free exercise, aud
even tn'edto define religion itself. From Eversort to date, there are two jurisprudential

arg@ents made concerning religious freedom: The first argument is whether the
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Constitution should be interpreted with an eye towards the Framer’s intent or that it
should be interpreted as.a “living” docurnent that is not bound to the past. The second
jurisprudential argument is the extent to which Thomas Jefferson’s “Letter to the
Danbury Baptists” should be included in freedom of religion law.! vThe,debatehere
centers on the,question_ of whether a single letter by Jefferson is enough to base the
entirety of Establishment Clause jurisprudence? - |
, Tlre Role of Religio'nllnl Government
| The role of religion is very imnOrtant m America; however, Ame’rica”s,view“ of :
religion isa non—historical one in'that it views religion: and government as independent
institutions m its c1tlzens 11ves Hlstoncally around the world and even today in some
cultures rehglon and culture have been cotermmous w1th rellglon an mtegral part of the
state and the_funct_lon of servmg the state and its rulers e frorn earllest hrstory rehgnon
v vhas been a matter for the community as a‘ whole rather than the indiVidual. Religion and
culturear_e inextn'cably intertwined” (Wood 1’967, 257) Historically,v“man’s_ church’ was
his state;‘ hlS state was his ch_urcll_.”v (Parke_r 19_‘.5-5, 1), but, after the Reformation, modern
history saw a change in theancient role of church and 'state as on'e and the same, w1th the

development of ‘ﬁhe supremacy of State over church” (Wood, 1967 267). Indeed, the

; ! On October 7 1801, the Danbury Baptist Association sent a letter to Thomas Jefferson
congratulatmg him on his presidential victory and to declare their support for him. In an effort to respond -

to the campaign accusations that he was an atheist, Jefferson used his reply to the Danbury Baptists “as an

" opportunity to explain” why he did not declare days of fasting and thanksgiving as president. “Jefferson’s .
reply was a vehicle for communicating his views on a delicate and divisive political issue” (Dreisbach -

2002, 27): In this letter Jefferson wrote, in part, “Believing with you that religion is a matter which lies
solely between Man & his God, that he owes account to none other for his faith or his worship, that the
legitimate powers of government reach actions only, & not opinions, I contemplate with sovereign ,
reverence that act of the whole American people which declared that their legislature should "make no law
respecting an establishment of religion, or prohibiting the free exercise thereof,” thus building a wall of
separation between Church & State. adhering to this expression of the supreme will of the nation in behalf

 of the rights of conscience, I shall see with sincere satisfaction the progress of those sentiments which tend
to restore to man all his natural rights, convmced he has no natural right in opposition to his socral duties”
(as found i in Dreisbach 2002, 48).
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| whole 1history of Europe since 1300 has largely been the story of the extension of the
authority of temporal,rulers at the expense of religious ones. With the rise of modern
nation states, the sense of nationality gradually replaced the old concept of “mundus

Chnstlanus” (ibid, 262) |

- Not surprisingly, this notion of _state over church was brought to the New World.
| However, something diffe&nthappened in America. The Reformation brought forth‘the
vconcept of church as no more than “uoluntaryism in'r'e1igion”'—vor the ideathat |
belongmg toa re11g10us faith was a private voluntary act1v1ty¥ w1th more radical
‘reformers of rehgion argumg for the total separation of church and state, ora seculanzed
~ state (1b1d, 269). The secular government was to be neutral between religlon and non-
- religion, and to ¢ neither promote nor to mterfere w1th re11g10n” (1b1d 270) Despite th1s |
idea of dor_ninance of state over church_ and absolute separation of church and state, “the
o hotion of the Christ1an state has clearly persisted in the UnitediStates, even,without'
establishment and 1n spite of‘constitutional proi'isions and ‘Supreme Court decisions o
expressly against” (Wood, 267; see generally‘E,sbecl( 2006).v |
Although,theseparation of church and State principle is inherent in the First

Amendrnent, it is understood that‘ there cannot 'be, m reality, an absolute separation of
church and state. 'Most people have policy- preferences when it comes to government _7
actions, and 1t isnot surprising that rdigio'us beliefs inﬂuence.these policy prei'erenees.
Religious beliefs not only inﬂuence voter behavior but, also the uoting behavior of -

elected officials.
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Religion m Congress
Two major studies focus on the yoting behavior of Congress. Benson and
Williams (1986) focus speciﬁeally on the influence of religious beliefs and values of |
members of Congress ontheir votes. Burden (2,0_07),‘ m contrast, examines many sources
of congrevSSiOnal values, including religion., Both studies come to the same conclusion—
that White religion may not be the only or even the mam reason why Congressional-' -
members vote as they do, religion does inﬂuence hovaongressjonal members determine
policy preferences and how they vote : o
Benson and Wllllams (1986) mterv1ewed 112 members of the 961 Congress

bwhlch 1ncluded members of both the House of Representatwes and the Senate. The
random samplmg used to obtam the 112 names took mto cons1derat10n the makeup of the "
- 96™ Congress including “Repubhcan/Democrat reglon of the country, and re11g10us |
afﬁhatlon as recorded in the 1980 edmon of The Almanac of Amerlcan Polmcs (BensOn
and Wllhams 18). They were able to mterv1ew 80 of the 112

| Eschewmg the usual denornmatlonal categones used by most studles on rellglon '
(Protestant, kCathollc, Jewish), Benson and Williams asked study members questions that -
explored their personal beliefs, views of the relationship between humans and higher |
.‘ powers, and relationships between humans The authors found that members of Congress -
who had an Individualism-Preserving view of religioh tended to be conservatives.
Individualism-Preserving is a “theology” of “a r)ursuit of individuality balanced by an
obligation for setf-govemment” (ibid, 150); It is an idea of encouraged personal*
J freedoms “w1thm limits™ and does not give pemsswn for unconstrained pursu1ts of

| individual ends . . . (and) puts boundanes’ on the pursuits of pleasure” (ibid). Conversely, -
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Congressional members who had a more Community-Building view of religion tended to
be liberals (ibid, 150-151). Community-Building is a “theology” that believes that being
“released from boundaries, from the way things are, is necessary to change the political
liberal sees as imperative if social justice is to be done” (ibid, 151).

The most interesting aspect of this study is just how much religion appears as a
factor in the voting patterns of Congress. This is not to say that religion is an explicit
factor, but it is very much implicit in choices and preferences. One of Benson and
William’s most interesting statistics is what members of Congress say about the influence
of religion on their voting: Twenty-four percent stated that religion was a “major
influence” on their voting (ibid, 143); fifty-six percent of Congressional members
claimed that religion was a “moderate influence,” 19% stated that religion was a “minor
influence,” and only 1% claimed that religion had “no influence” on their voting (ibid).

Benson and Williams’ study claims to disprove six “myths” of the prevalence and
role of religion in Congress. First, the study argues that the U.S. Congress is not a hotbed
of secular humanism, agnosticism, and atheism; the study also claims that the 96™
Congress was a believing Congress and, whether conservative or liberal, most members
are equally committed to their religious beliefs. The study also found that members of
Congress are just as religious as the general American population. Third, the study
argues that political liberals are just as religious as political conservatives. Political
liberals tend to be less orthodox in their religious views than political conservatives are;
however, they are just as committed to their faith as conservatives. Nominal religionists
tend to be more moderate than liberal; and liberals and conservatives equally measure

pro-church and pro-religion. Fourth, the main finding of this study demonstrates that
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religion influences Congressional votes. Fifth, in 1982, Evangelical Christians were not a
unified voting block. “It is a serious overgeneralization to say the evangelidal Christians
in Congress are conservative”; only about 60% were conservative (ibid, 175). Last, the
authors found that Congressional members who “confirm basic Christian fundamentals”
do not necessarily “adopt the politically conservative potion of the New Christian Right”
(ibid, 168).

Burden’s (2007) study did not interview Congressional members, but rather
compared Congressional votes and comments on the floor on matters of religion and the
professed religious beliefs of the Congressional members. Burden (2007) reviewed
Congressional speeches and votes in two sets of bills: those concerning “protections for
religious practices” and those concerning “bioethical issues including cloning, stem cell
research, euthanasia, and abortion” (Burden, 114). Burden found that “religious
affiliation began to have an influence at the co-sponsorship stage” (ibid, 124). Burden’s
study of the floor debates and vote on the Religious Freedom Restoration Act of 1993
(“RFRA”), found that “legislators from the smaller denominations were most likely to
speak” in favor of RFRA on the Congressional floor over members of other
denominations (ibid, 122). “Presumably it is the smallest denominations that feel the
most need to defend their religious liberties with legislation” (ibid, 123). However, when
the author reviewed the legislative process of the Community Solutions Act of 2001
(“CSA”), he found that the above was reversed. Burden did find that religion was an
influence on Congressional votes; however, members of smaller denominations were less

in favor of CSA than members of larger denominations. In religious freedom laws,
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religion was a more important factor in the early cosponsorship stage, With “partisdn
cleavages,dorrlinatted” in the final voting st’age (ibid,' 129)
When it came to the Human Cloning Prohibition Act 0f 2001 (“HCPA”), ”

‘however, Burden‘ foun‘d that religious afﬁliation was more important to Republrcan

‘ members than Democratlc ones (1b1d 130). For both partles the affects of rellglon were

- tempered by. professronal trammg (i.e. the Congress1onal members who were doctors)

gender and district 1deology Men were more hkely to vote for the blll as were

Catholics and Evangellcal Protestants Women Jews and mamhne Protestants were less

| likely,to support the bill (ibid, 133). |

“ | - The ﬁndings of these studies arevery interesting in relation to the current study. |

They show that political elites in Amerlcastlll hold onto their religious beliefs after

| ‘ talring office. They may not‘edhere to an orthodox view of religion, vbut‘they hold their

religious beliefs strongly enough to credit its influence on their‘voting. Although th1s isa |

| study:of Congress, it is reasonable to assume that these findings are appliCable to the U.S.

' »‘S‘upreme Court. As being a laWyer isa de facto requirement to be a Justice on the U.S.

) Supreme Court, it Cannot be disputed that the two branchesare educationally simiiar 2 In |
the 111 Congress 204 Members (152 Representatlves 51 Senators) list law as the1r
occupation (Amer and Mannmg 2008, 2). A systematlc study of the relatronshrp between

| Supreme Court Justices” vote and rellglous afﬁhatlon would expect to produce sumlar

' 'ﬁndlngs that rehglon does play an 1mp11c1t role in _|ud1c1al votes Addltlonally, it would

- be expected that more minority religious traditions would vote in a manner different ﬁ'om -

2 The Constitution is silent on the matter of the professional cnterré to be federal judges, including
Supreme Court Justices. However, over the past two hundred years, being a lawyer has. become a
umversally accepted requirement for bemg a Justice. .

18



the mainline traditions, especially on those cases that protect religious freedoms as
compared to cases that might favor more traditional/orthodox religions.
Religion and the Presidency

Religion has played a significant role in the policies of the American presidency,
regardless of the political party of the office holder. In the twentieth century, Cold War
presidents from Harry Truman (Baptist) to Ronald Reagan (Disciple of Christ) have
invoked God’s aid for American capitalism and democracy, in its global contest against
what Reagan called the “evil empire” (Millen-Penn 2006, 25). Additionally, Bush (41),
Clinton, and Bush (43) have all openly expressed their personal faith in God throughout
their presidencies (ibid). However, very little scholarship focuses upon the influence of a
president’s faith tradition on his policy preferences.’ It seems that while presidents speak
in religious terms and rhetoric, they say very little about personal faith tradition and its
role in policy preferences. They may believe that they are ordained to be president (as
Lincoln, Wilson and Bush (43) all seemed to believe) or to carry out a specific agenda (as
Reagan did). However, very little seems to indicate that it is personal faith tradition that
explicitly drives policy agenda (Millen-Penn 2006).

For the most part, presidents have used religion in a general manner to advance a
particular policy agenda. President Ronald Reagan joined forces with Pope John Paul 11
to support the Solidarity movement in order to end communist rule in Poland; which then
extended to the end of communist rule in all of Eastern Europe (Bernstein 1992).
President Bill Clinton has been accused of having “his fervor for free exercise [was] not

... matched by any sincere effort to enforce the Establishment Clause” (Hamilton 2002,

? As every president to date has been male, masculine pronouns will be used in this section only.
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361) Pres1dent Clinton openly discussed how much Stephen Carter’s book, The Culture

of Disbelief, mﬂuenced him, and “actlvely encourage[d] re11glous lobbylsts to join

~ together to increase their power in the political process and to raise their Voices in the
public squ_are, including the international public square’; (Hamilton,'361); ‘Harnilton ‘

v’ (2002) goes on to find that Cllnton “mtegrated rellglous ent1t1es into adrmmstratlve
agenda-settmg, whlch is consc1ously 1ntended to serve religion. Many of these initiatives

: e1ther ignore the Establishment Cfause_ or v101ate it” (1b1d, 363). Hamilton (2002) points
to President Clinton’s support of the Religious Freedom Restoration Act of 179’93 | his
cr1t1c1sm of Czty of Boerne v. Flores (1997) and his support of the Rehglous L1berty

' Protectlon Act of 1999 as the antl-Madlsoman checks on rehglon through factlons '

- President Clinton fostered by calhng for umﬁcatlon of falths for pollcy goals (1b1d 375).“

Futther the Clmton Adm1mstratlon took a strong pro- re11glon stance in Czty of Boerne v.

Flores and Agostini v. Felton (1997), w1th a stance that was less strong, but still pro-

religion; and in Mitchell v. Helms (1999) by filing amicus briefs in these cases.

Interestingly, these accusations seem to indicate that Clinton aetively worked against the |

striet separationist stance of -his Baptist faith. | - | ‘.

Pres.ident George W Bush, a Methodist, has openly stated that he identifies the

most with Jesus as a political thinker orphilosopher (Kengor2004, 63-67). Bush has

| further stated thatv in his belief that God wishes for all peoples to be free, America has |

| reasons for going into Afghanistan (McCollister 2005, 232-38)._ Additionally, Bush’s

- domestic policies have included the Faith-Based Initiative, designed to grant government |

, ‘G. Randy Lee in When a King Speaks of God; When God Speaks to a King: Faith, Politics, Tax
Exempt Status, and the-Constitution in the Clinton Administration, takes a very different view of the role of
religion in the Clinton Administration, arguing that religion is polltlcal in the sense of bemg a social force
that has a political effect. : -
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~ aid to religious charities for provision of sociall services. However, deSpite these claims,
there 13 nothing in the Methodist Creed to indicate that Bush’s views come from his faith
. ‘tradition. As discussed _more fully in Chapter 5, the Methodist faith tradition states that
_ the church, or religious faith, should inform goVernrnent "policy;'however,v it should be
 directed through the individual Methodist citizen but not hy the Methodist Church. Bush
seems to adhere to the idea of 1nd1v1dual 1nﬂuence on government, but he is w1111ng to
: push the boundanes of Methodist separation of church and state. Whlle the mﬂuence ofa
spec1ﬁc fa1th tradrtlon in the pol1cy preferences of Amencan pres1dents does not seem to -
ex1st, rt is clear that farth‘and a belief in God in general,does play arole i in the po11cy
- agenda and activities of these men. | | -
N Rellglon in Amencan Elections -

There i 1s adequate scholarshlp to 1nd1cate that faith tradltlons and re11g1ous bel1efs
greatly mﬂuence the electlon votes ‘of the general‘.Amerlcan populatlon. It has been
argued that religious cleavages may be more unportant than class cleavages in the
electlon cycle (Rose and Unwm 1969; Ll_]phart 1979 Dahl 1982) However Manza and |
- Brooks (1997) find that “rehglous polltlcal cleavages [have] expenenced a dechne in
magnitude” (Manza and Brooks, 71). The authors find that “the decline in the religious
| cleavage is a function of a specitic change in the voting behavior of liberal Protestants,’f '
and due to the socio/political equity between Catholics andProtestants in general (ibid).
Liberal ll’rotestants‘h'ave sirnply stopped supporting the Republican Party. |

| ~ Layman (1997) found that “although Cathohcs actually have been more 11ke1y
. than mainline Protestants to vote Repubhcan over this time period [1980-1994] Jews are

still consrderably more. 11ke1y than Chnstlans to support Democratlc presidential
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candidates” (Layman, 306). While as a whole faith traditions have maintained_their
historic political party support (ie.: .Cathoiics and J evrs voting Democratic and
Protestants voﬁng vRvepubli,can_), “a new religious cleavage™ is appearing between |
o Orﬂlddox and pl',égressive members of the same faithrtradition,"with themore orthodox
voting Republican and more progressive uoting Democratic‘(ibid).k

, ThlS new cleavage seemed to bear out in the 2008 presidential election. In the
| -study How the Faithful Voted, Table 1.1 below, the Pew Forum found that all religious =~
groups except Protestants voted in general for President—elect Barack Obama. The o
| highest support for John McCam, the Republican candidate, was with Evangelical/Bom |
Again voters at 78%. Judalsm showed the highest support for Obama at 78%, \mth |
bgeneral Catholic support for Obama at 54%, other faiths at 73%, and unafﬁliated at 78%. .
Those who attended church at least weekly supported McCam at 54%, while those who
never attend rellglous services voted for Obama 67%. See Table 1.2 for these ﬁgures

Insert Tables 1.1 and 1.2 About Here
The literature estabhshes that rehg10n, the faith u'aditions of the electorate, and

the fuith traditions of national policymakers have influenced policies and policy
implementation in American government. ‘Previous research shows that the f,aith
traditions of the members of Congress closely resemble that of the American population,
with sa1d faith traditions mﬂuencmg how Congress1ona1 members view and vote on
public pollcy Although pres1dents have historically left the1r speclﬁc faith u'adltion out
of their pollcy preferences, it is very clear that .rellgion and Chri'stian principles in general
play a large role“in policy preferences, both foreign and domestic. Further, faith

traditions and religion play a large role in how Americans themselv‘es vote and determine
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which party they will support. Voting behavior trends tend to follow cleavages between
orthodox and progressive members within faith traditions, and no longer follow the
cleavages between faith traditions.
Overview of Remaining Chapters

The remaining chapters of this dissertation systematically investigate the role the
faith traditions of the U.S. Supreme Court Justices play in deciding freedom of religion
cases. In Chapter two, a review of the literature discussing four popular theories of
judicial decision-making are presented—the legal model, thé attitudinal model, the
strategic account, and the neo-institutionalism. Chapter two points out that while these
models play a role in understanding judicial decision-making, they cannot fully explain
why Justices vote as they do in freedom of religion cases. Chapter three discusses the
theoretical framework of this study: the social background model. Chapter three reviews
the development of the social background model, its use in the study of religion and
judicial decision-making, and the implications of the model for this study.

Chapter four discusses the U.S. Supreme Court’s approach to Establishment
Clause and Free Exercise Clause cases. The Supreme Court has encountered many
difficulties in trying to establish a coherent jurisprudence in the area of religious freedom.
The two main tests the Court previously established to decide religion cases, the Lemon
Test and the Sherbert Test, are now disparaged and inconsistently applied by the Court.
Chapter four plainly shows how the legal model is ineffective at explaining Supreme
Court decision-making in religion cases.

Chapter five reviews the various faith traditions’ views of religious freedom in

American society. This chapter is not a comprehensive review of all faiths in America;
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rather, it focuses upon the nine faith traditions that have been represented on the Court
from 1943-2005: the Jewish, Roman Catholic, Presbyterian, Episcopalian, Baptist,
Unitarian, Methodist, Lutheran, and General Protestant faith traditions.

Chapter six outlines the research design and statistical methods used for this

study. This chapter provides a detailed explanation of the hypotheses, data, variables,

methods, and expected findings of the study. Chapter seven presents a discussion of the

findings and their significance for the research. Chapter eight concludes this investigation

with an overview of the findings, the implications for the research and suggestions for

future research on the subject of Supreme Court decision-making in freedom of religion

Cascs.
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Table 1.1 Presidential Votes by Religious Affiliation and Race

2000 2004 2008 Dem
Gore | Bush | Kemy | Bush | Obama | McCain | grogr
% % % % % %
Total 48 48 48 51 53 46 +5
Protestant/Other Christian 42 56 40 59 45 54 +5
White Prot/

Other Christian 35 63 32 67 34 65 +2
Evangelical/Born-Again n/a n/a 21 79 26 73 +5
Non Evangelical n/a n/a 44 56 44 55 0
Catholic 50 47 47 52 54 45 +7
White Catholics 45 52 43 56 47 52 +4
Jewish 79 19 74 25 78 21 +4
Other Faiths 62 28 74 23 73 22 -1
Unaffiliated 61 30 67 31 75 23 +8

Note: Throughout the report, “Protestant” refers to people who describe themselves as “Protestant,” “Mormon” or

“other Christian” in exit polls.

Throughout the report, figures may not add to 100, and nested figures may not add to the subtotal indicated, due
to rounding. Source: 2008, 2004 and 2000 national exit polls. 2008 data from MSNBC.com,
http://pewforum.org/docs/?DocID=367.
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Table 1.2 Presidential Vote by Worship Attendance

2000 2004 2008 Dem
Gore | Bush | Kemy | Bush | Obama | McCain | gy
% % % % % %
Total 48 48 48 51 53 46 +5
Attend worship services
Weekly or more 39 59 39 61 43 55 +4
More than weekly 36 63 35 64 43 55 +8
Once a week 40 57 41 58 43 55 +2
Monthly/Yearly 53 43 53 47 57 42 +4
Few times a month 51 46 49 50 53 46 +4
Few times a year 54 42 54 45 59 39 +5
Never 61 32 62 36 67 30 +5

Source: 2008, 2004 and 2000 national exit polls. 2008 data from MSNBC.com. See
hitp://pewforum.org/docs/?DoclD=367.
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Chapter 2
LITERATURE REVIEW:
MODELS OF SUPREME COURT DECISION-MAKING
Introduction

Since the structure of the legal system in the United States ensures that the
decisions of a few judges can affect the lives of many, judicial scholars have long found
value in studying the decision-making process of the American court system. In fact, the
decisions handed down by the Supreme Court of the United States are solid examples of
how decisions made by nine people can affect 300 million others. The need to
understand and predict Supreme Court decisions has guided judicial scholarship for most
- of the twentieth century to the present.

In the area of judicial decision-making, there are several theories and sub-theories
of judicial behavior and analytical frameworks in which to study the voting behavior of
American judges. This literature review is intended to acquaint the reader with the
dominant theories of judicial behavior. These theories include the ubiquitous attitudinal
model, which argues that the policy preference of the Justices is all that matters in their
decisions, to the behavioralists, who argue that policy preferences are important but are
tempered by strategic behavior and game theory, to the neo-institutionalists, who argue
that the Constitution, precedent, and institutional limitations on the Supreme Court
temper their policy preferences. Finally, legal scholars argue that Supreme Court
decisions can be explained by the Justices’ reliance on precedent, various tests and

standards and the persuasiveness of their legal reasoning. Each of these theories advances
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. our understanding of judicial behavior and they make unportant contrihutions to the
larger picture of U.S. Supreme Court behavior; k | |
" However, each of these models is lirynit'edin that they 'do not tal(e into
consideration other influences upon judicial behavior and ane thus unable to explain the
voting anomalies of the Just1ces ‘This literature reView will consider the models and
- outline their strengths and weaknesses. Model weaknesses include narrow views of the
] ustlces as humans, as pohcymakers and the complexrty of law and Jud1c1al decision-
: 1 makmg Because of these weaknesses, a ﬁ111er p1cture of the Justlces dec1s1on-makmg A
-~ ‘can be obtamed by mcludmg thelr rellglous views, as applled by the social background
o theory, asa part of the1r Jud1c1al dec1s1on-makmg processes | |
v | Conceptuallzatlons of Law and Courts
Harry Stumpf and K. C. Paul (1998 3) begln the1r d1scuss1on of American
jurisprudence in this manner, »“[T]ounderstand courts and their role in the polltlcal and |
social -sy_lster’n, .. .‘ ,4 we may logically begin with a discussion of law anddifvferent ways
philosophers over time have defined and conceptllalized law.” According to Stumpf and
Paul (1998), three approaches to understanding law, courts, and judges dominate
American Junsprudentlal thought natural law, analytlcal ]urlsprudence and soc1olog1cal |
analys1s w1th sociological analysis dommatmg the ﬁeld |
The first, and oldest of these approaches 1s natural law tracmg its roots as far .
back as Aristotle. vAccording to Aristotle, natural law was “reason unaffected by human
desires.” For ‘Cicero, and the other Stoic philosophers of ancient Rome, patural law was
“right reason in a.greernent with nature” and the obligation to it was unbreakable by

humans or human governments. It was the idea that humans had a “natural” relationship

28



with all other humans, as well with God. St. Thomas Aquinas later continued on thisv 7
| ’them'e, by arguing that natural law was made up of the laws of human behavior apart from |
| manmade laws.‘ These laws were universal, undeniable, and mamtamed human dignity

. by requiring ‘tha‘t humans participate or not participate m certain behaviors that would

’ undermine the dignity of other humans.b | Whether one adheres to"the Ten _'Commandrnents- ‘

or not, all humans can agree that murder and stealing are ’wrong and they' destroy the
dignity of others (.Aqu’i}na'ssI-IIV Q."90>— Q. 108, 993-1123). o | |
Natural law or modern natural law as it is known today, is grounded in the idea of
human nghts Accordmg to Robert P. George a modem adherent to natural law, “there '
ane human nghts if there are pnnclpals of practlcal reason dlrectmg us to act or abstam |
from actlng in certain ways out of respect for the well~be1ng and the dlgmty of persons R '
whose legltlmate mterests may be affected by what we do” (1b1d 174) ThlS new v1ew of
natural law was first argued by Hugo Grotlus in 1625 who onginally wrote to set out
 “the g_rounds for a just war” (Mautner 2000, 229). Grotlus used the “concepts of baslc,
inherent natural rights;’ in setting this groundWWk (Stumpf and‘Paul, 6). According to
| Stumpf and‘Paul, it was these concepts that influenced John Locke’s doctrine of natural
rights which in tum significantly influenced the founders of America. Therefore,_ itis
'reasonableto say that Arnerican constitutional law is founded upon natural law.
Nevertheless,‘ as George points out, there are several ideas of natural law, which have -
lead to its diminution in American jurisprudence, | | |
The principle objection to the use of natural law in‘understandin:g legal |
jurisprudence is it is based on principles outside of the Constitution. It is predicated on

the nature and reason of people; in other words, in natural law there are no clear answers.
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Reasonable people applying their best, most c_oncise reasoning may reach different
| conclusions. Natural law has been used asa justiﬁcation that contrihtited to some
behaViors in the past that modern society now deems reprehensible, such as slavery. Ina
common law system such as the one in the United States, a system of law based on solely -
judicial predilections is criticized because it allows judges and Justices to read their own
policy preferences in the interpretation of laws and the Constitution‘
Thesecond approach to jurisprudencein America, 'accOrding to Stumpf and Paul,
- is analytlcal Jurlsprudence Analytlcal Jurlsprudence characterized law as distinct from
morals on the one hand and from soc1al and historical forces on the other” (Stumpf and
Paul 9) More fully,- “[law] is concelved as a closed, self-sufﬁc1ent system that is to be
stud1ed in its formal log1cal content. Moral soc1al and h1stor1cal factors. are real but are
not relevant to a logical conceptlon of law” (1b1d) Usmg thlS non-pohtlcal view of the
v Jud1c1ary, Jud1c1al dec1s1on-makmg is v1ewed in a mechamstlc Jurlsprudentlal context. In :
" other words ana.lytlcal or mechamcal Jurlsprudences argues that judges only “ﬁnd or
discover the law.” They do not make it. In United Statesv. Butler (1 937 62-63), Justice
Owen J. Roberts (no relatlon to the current U S. Supreme Court Chief Justlce John
Roberts) succinctly outlined the classic appllcatlon of mechamcal Jurxsprudence:
There should be no misunderstanding as to the function of this court in
such a case. It is sometimes said that the court assumes a power to -
- overrule or control the action of the people’s representatives. This is a
misconception. The Constitution is the supreme law of the land ordained
and established by the people. All legislation must conform to the
prmc1ples itlays down. When an act of Congress is appropriately
‘challenged in the courts as not conforming to the constitutional mandate,
the judicial branch of the government has only one duty; to lay the article
of the Constitution which is invoked beside the statute which is challenged
- and to decide whether the latter squares with the former. All the court

does, or can do, is to announce its considered judgment upon the question.
The only power it has, if such it may be called, is the power of judgment.
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This court neither approves nor condemns any legislative policy. Its

delicate and difficult office is to ascertain and declare whether the

legislation is in accordance with, or in contravention of;, the provisions of

the Constitution; and, having done that, its duty ends.

Analytical jurisprudence and natural law suffered their demise for the same
reason. Both theories are unsatisfactory guides to interpreting the Constitution. From a
social science perspective, neither theory lends itself easily to statistical analysis. As the
study of judicial decision-making became more empirical in nature, judicial politics
scholars abandoned analytical and natural law approaches for theories that more readily
lent themselves to rigorous testing and quantitative analysis.

The third jurisprudence is sociological jurisprudence. According to Roscoe
Pound, “law [was] a set of societal determined rules to resolve conflicts among
competing interest” (ibid 12). Sociological jurisprudence’s main argument is that judges
are political actors by nature of their job. In deciding cases, judges determine who wins
and loses and thus create policy. Sociological jurisprudence is an umbrella heading for
three related but separate views of the judiciary: legal realism, political jurisprudence,
and behavioral jurisprudence. Legal realists focus on practical legal reform,; their view of
the judicial process is more extreme, while realists view law not as a set of rules but as
official behavior of the political elite. The second type of sociological jurisprudence,
political jurisprudence, argues mainly that the courts create public policy. As such, as
argued by Victor G. Rosenblum, Justices are political players and need to be understood
as “sub-institutions in the larger political process” (ibid, 21). Related to political
jurisprudence is behavioral jurisprudence, also known as the “policy-based” approach to

understanding judicial behavior. Behavioralists hold that courts are political players and

do create policy, but should be studied under the auspices of psychology.
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The social scientific study of judicial decision-making has its origins in the Legal
~ Realism movement during the Progressive Era (Baum 1998, Stumpf and Paul 1988, Segal
A' and Spaeth 2002). Legal realists argued that the judges did not just interpret law, but as’
) the1r dec1s10ns create winners and losers they created law and pollcy (Ohver Wendell
| AHolmes Jr. 1881 Karl Llewellyn 1931 Jerome Frank 1930 and 1950; and Herman
Oliphant 1928). To legal realists, the rules found in court oplmons were not the basis ofa
. Court decision, but the rahonallzatlon of a preferred dec1s10n based on pollcy |
preferences Although there 'is a phjlosophical difference between policy-based andv
legal—based scholars, they seem to agree that judges are pohtlcal actors and have policy
preferences What these scholars disagree about is the extent to which the Judge s own
1deology and preferences inform their dec1s1on

Legal reahsm’s roots are' found in the greater Progressive Movement that was
vsweeping across America in the early to n1id-20‘h’century.’ Legal _realists were 'not |
 concerned with the way law should be but the way it operates in the real world. They
were on the front lines’ of those rejecting the theories of legal formalism and mechanical
Jurlsprudence Legal reahsts believed the oppos1te of mechamcal Junsprudence argumg
that Justices make law they do not Just ﬁnd 1t These ideas galned strength as views of
law and what it could socially achieve were changing in America. Although legal
' realism has given way to new theories, it is still in_ﬂuential in contemporary approaches to
the study of judicial behavior.
' _Contemp'orary Approaches to the Study of Judicial Behavior |
ln the classical tradition of judicial study, political scientists were more

normative, historical, and placed‘an 'emphasis on political institutions. Inthe 1950sa
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revolution in,politioal science occurred that profoundly ‘changed the direction of the
discipline. The behavioralist movement, rooted in sociology and psychology, refocused :
the ‘study of law and courts. In particular, the study of judicial hehavior emergedas the
dommant area of study. Behavnorahsts rejected nonnatlve approaches in favor of
empmcal analysis. Currently, four models of _]udicnal dec181on-mak1ng dominate the
judicialpolities_suhﬁeld: the legal model,’ the attitudinal model, the str‘ategic ChOiee .

| model, and the neo-institutionalist model. These models of judicial behavior are
explained and their importance to puhlic law scholarship is highlighted in the nei(t |

- sections. ! | | | |

The Legal Model: Mechamcal Junsprudence The legal model is the oldest in

| Jud1c1al dec1s1on—mak1ng scholarsh1p In general desplte some variances w1th1n the |

model the legal model argues the importance of “the matenal facts of the case in light of | | :
~ the plam meaning of the statntes,and constltutlona_l prowsnonsﬂthat relate to the matter, -

 the intent of their Framers, and/or preoedent” (Segal, spaeth and Be.ne'sh 2005, 23, vs:ee .

| Qnei‘ally Clayton and Gillman 1.999;Sn>1ith 198'8)."’; The Justices’ political ideology or .
policy preferenee is limited or nonexistent in the decisiOnémaking process, as legal .
scholars place an emphasis on* mechanieal Junsprudence ‘The term mechamcal

‘ Junsprudence was comed by Roscoe Pound who ardently opposed it. In Mechanical
Jurzsprudence (1908), Pound cla1med that the practlce was nothing more than rote

application of precedent to cases, w1th little thought to anythlng else In other words in
mechanical jurisprudence judges found law, they did not create it.
| Legal scholars who use the legal model focus their studies on the law itself and,

- therefore, put a great emphasis upon document review, such as the Constitution, legal
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t'ules, andthe decisions of the apgellate courts. Stare deeis’is is'an unportant tool for the
understanding of judlcial decision-makingt These laws and opinions are subject to
textual analysi_s and logical atguments for and agaihst the decisions of the court; for
~ example, did the judges apply the correct precedent? |
‘The legal model fell out of favor w1th pol1t1cal sc1ent1sts who studied courts
while behav10ral approaches gained favor. The legal model left ‘no room for emp1ncal
e'xploration” ’(VStumpv and Paul,. 17). For political 'scientis'ts, there was no room for the |
process of actual Judlmal behav10r under the legal model, whlch was of i mterest to them
as-scholars. Although the legal model has been replaced with the quantltatlve analys1s of
| judicial behav_ior, it has not disappeared altogether. Law schools still use history and |
p_recedent, as well as textUal and logical analysis of decisions to understand statutory and
'eOnstitutional intetpretation.v | - | | |
The Attitudinal Mode_l. The attitudinal model has its roots in the legal realism
, hlovement during the Progressive Era ( 1920-l960). Theatt.itudvi’nal model argues that
Justices are primarily policy makers and are ‘concemed solely w1th pursuing theit
‘ ideologieally-based policy prefereuces, w1th little regard for stare deciSis also called |
vpreCedent or rules of constitutional or statutory interhretation; Rules found in court ,
oplmons merely rationalize the dec1s1on, but are not the basis of the decision (Segal and
Spaeth 2002, 88).
3 The attitudinal model evolved from the behavioralist revolution and is therefore
an offshoot of the behav1orallst idea that Justices make law. The ﬁrst study that the
attitudinal model draws from is Karl Llewellyn s 1931 study, Some Realism about -

Realism — Responding to Dean Pound. First to explore the impact of political attitudes of
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the Justices on their decisions, Llewellyn theorized that because society was in flux, law
could not be stagnant, and therefore judges could not always turn to the Constitution, but
had to make law to address some issues. While Llewellyn’s conclusion seems simplistic
and obvious today, it ‘was the first study to observe that the court system was as dynamic
as society, and that Justices actually made law. However, Llewellyn’s study, while
important, was not scientifically reliable. In 1948, C. Herman Pritchett published the first
systematic study of Supreme Court decisions. Reviewing non-unanimous decisions of
the Supreme Court during the Roosevelt presidency (1937-1945), Pritchett also
concluded that judges are “motivated by their own preferences” (Pritchett xiii). This
study furthered judicial decision-making scholarship by reexamining Llewellyn’s
conclusions more rigorously, and concluding that Llewellyn was correct.

While it was increasingly clear to scholars that the judges rely on their policy
preferences, a universal theory explaining how and why this occurred was still elusive.
By applying principles of psychology, Glendon Schubert established a scale measuring
case stimuli and judicial attitudes (Schubert, 1965). He found that based upon the facts
of the case, Justices would have an “ideal point,” or ideal outcome, for a decision, but
would be willing to vote for any decision that is dominated by their “ideal point;”
however, a Justice would not vote for any decision not dominated by their “ideal point.”

In the 1970s, Harold Spaeth began to develop the attitudinal model. Searching for
a model that would predict judicial decision-making in the future, Spaeth found in his
first studies, conducted with David Rohde, that the political party of the appointing
president was the best indicator of future decisions of a specific Justice (Rohde and

Spaeth 1976). As the first to answer the question of “Why Justices were able to engage in
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attitudinal behavior,” Rohde and Harold Spaeth did the most to further the attitudinal
rnodel. Their research found that several factors allowed J ustices to pursue their policy
preferences, factors which inciuded lifetime appointments, lack of 'accountability; alack
of ambition for other pohtlcal offices, and the unrestricted and uriréviewahle nature of
Supreme Court votes, since the Supreme Court is the court of last resort (Rohde and
Spaeth 1976). Later, Spaeth, working with J effrey Segal refined this approach by ‘
focusing upon the 1deolog1es and pollcy preferences of the 1nd1v1dual Justices themselves |
to the exclus1on of all other 1nd1cators (Segal and Spaeth 1993; see also Segal and Spaeth
2002)

- The pohcy—based approach to Judrclal declslon-makmg argues that Justices are

pohtlcal actors who seek to further their own policy preferences (Segal and Spaeth 2002) o

L Attltudmal scholars clarm that because the Supreme Court is not limited by mstrtutlonal

constramts (e.g. precedent, the Constltutlon), Justices do not have to respond to other
politicall actors, and as the court"of last resort, the J ustices ‘hnay freely irnplernent their
personalpolicy preferences” (Segal and Spaeth 2002, 111). This r_rieanS'that the only
‘ influence upon the decisions of Supmme Court J ust_ices is their own policy preferences; ,
hence,v only their vote on the merits, orthe facts, of a case is’ important to the pﬁdiction
of judicial voting. | |

Segal and Spaeth are the current torchbearers for the ;attitudinal_ _rnodel,' They
contendthatthe only factor which matters in predicting howj a judge w111 vote, of those
outlined by Rohde and Spaeth, is their politicai ideology. Segal and Spaeth also argue
that the i_deology of a Justice can predict how a J ustice will yote on grantin‘g'certiorari,

on the effectiveness of an amicus brief on their decisions and reasoning, on the
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assignment of an opinion, and the formation of voting coalitions (Segal and Spaeth
v‘ 2002). The thesis of the attitudinal model is the Supreme Court decides disputes,in light
- of the facts of the case vis-a-vis the ideological attitudes and values of the Justices" (Segal
= and Spaeth 2002, 86). Supreme Court Justices have license to vote their 1deolog1es
| ‘because they are “virtually i 1mmune from polltlcal accountablhty” (1b1d 94). They are "
‘ appomted for life and are practlcally ummpeachable with no Supreme Court or appellate
| court ]udge havmg been unpeached in the h1story of the United States. Congress may
. pass laws to overtum a statutory dec1s1on however an amendment to the Constltutlon is
requlred to overturn a constltutlonal rulmg from the Court. For example the 1 1th
| Amendment to the Constitution overturned Chzsholm V. Georgza (1793) Fmally, the

'Supreme Court is the court of last resort; its word is usually ﬁna] in the _|ud1c1al branch of

R the federal government Lower courts both federal and state, do not have the same

| luxury in that they may have p011t1cal aspiratlons for appomtment toa higher court and
v | they~ contmually run the risk of bemg overturned bya hrgher court. Therefore, judges on
lower courts must be more cautlous in their policy—making approach } |
Segal and Spaeth discuss several aspects of the ]lldlClal system, mcluding the
nomination and confirmation process, case selectlon, decision of the case, the ass1gmng
. of the opinion and the formation of op1mon coalitions, analyzmg throughout the extent to |
which the Justlce s policy preferences affect those steps In the nomlnation and
conﬁrmation process, the Justices’ policy preferences can affect the outcome; however,
the Justice doesnot possess control of the situation, In the -nomination process; there are | )

~ several factors that the President must consider when nominating a Justice to the

* For their study Segal and Spaeth (3 16) “exammed all Supreme Court decisions dealing with the ,
reasonableness of a search or seizure from the beginning of the 1962 term through the end of the 1997 term

N=217)."
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Supreme Court. ‘"‘I“he goal of 'the President, is to place a ‘Justiceﬁ on the Court that 1sas

close to the President’s ideology as possible, andyet still acceptable for Conﬁrrnation by |
| the Senate (Moraski and Shipan, 1999; Lindquist, Yalof and Clark 2000). Invaddition to
the ideology cornpatibility between the norninee and the President other considerations
mclude the mean, or average 1deology of the Senator and the prior legal and _]udlClal
expenence of the nommee Further consrderatlons mclude the regron or federal court

drstnct from whrch the nominee comes from, the rehglon, sex and race of the Justlce as

o well as patronage and the fnendshrp between the Pre81dent and the Justlce The

| confirmation of the nominee by the Senate is based upon the quallﬁcatlons of the
| »nommee in conJunctlon with the difference in pohtlcal 1deology between the nominee and :
' agiven Senator (Segal Spaeth, and Benesh, 2005). Once appomted to the Court, the
| Justlce is able to pursue hlS or her md1v1dual policy agenda The Justice can now vote to
' ccept or reject an appeal to the Court based upon whether the case can adyance both
their legal (e.g., Jurlsdrctlon and standmg) and non-legal (e.g., “reverse errant lower
court” decision and “hkehhood of wmmng on ment”) goals (1b1d 277)
When dec1d1ng the case on its ments, according to the attitudinal model the
: behaVior of the Justice can be'a function of his or her attitude towards the “object” and , |
| their attitude towards the context of the object in the- case (Rokeach, 1968, 112-120).
“Objects” are the “htlgants before the court” and the s1tuatlons “consist of the facts
‘ (ibid.). Focusmg upon search and seizure cases, the Segal and Spaeth found that Justices |
~ vote their 1deology based upon when the seizure took place and whether the litigant had a

property interest in what was searched. They show that, as the Supreme Court became
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more conservative, there appeared to be more leniency towards searches than during the
Warren Court (Segal and Spaeth 2002, 3 19) |
Dunng the opmron writing stage, the authors actually found that there was a

balance in the bias when the Chief .J ustice assigned the respons1b1hty for wrrtmg the .

' decision. The Justices’ ideology emerges 1n the concurrences and dissents. The authors L
' point to the rise of concurringopinions and 54 split votes as’the Court becomes
incr@singly ideological in their' views. While Justices nray be able to agree ona h
~ particular outcome, the fact that they cannot agree on how to 'structure the argument for -
the outcome demonstrates that Justices are more mterested in pursulng policy goals than |
'pursumg coherent legal results | | | | o
~ The attitudinal model dommated the jlldlClal ﬁeld for approxrmately 30 years due |
B to its rigorous emplrlcal approach and robust results Desprte its populanty, the model
| was not as complete as some clarmed Soon, other scholars began to question the

simplicity of the theory and reject its conclusiveness (Epstein and Knight, 1998;

" Levinson, 1994; Clayton and Gillman, 1999; Keck, 2004; Songer and Tabrizi, 1999)

These new models mclude the rational chorce model the neo-mstltutlonal model and as
: drscussed in Chapter 3 the revival of the socral background model |
The Strategic Choice Model. The strateglc choice model began as an econormc :
| pohcy model This form of strateglc ch01ce argues that given all known outcomes, the
decision-maker makes the most rational policy choice that maximizes outcome with |
minimum input. The first judicial politics scholar to apply the rational choice or strategic
‘ choice theory to the SupremeCotnt ina systernatic framework was Walter Murphyv in his

~ classic book, Elefneﬁfs of Judicial Strategy (1964). The thesis of Murphy’s book is, .
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] ustlces and toa lesser extent, the personal papers of Presidents Roosevelt and Truman.

“how can a Justice of the Supremeibcourt mostefﬁciently utilize his resources, official
and personal to ach1eve a particular set of policy objectlves” (Murphy 1964 3-4).
Murphy agreed with the legal realists that Supreme Court Justlces did not JllSt apply law
' they found it as well. |
- For his data, Murphy rev1ewed the personal papers of several Supreme Court
_ .
‘c Murphy' concluded that the Court’s authority wasits prlmary source of power because
o they had the authority of ‘the Constitution, tradition, and .charisma, as well as the authority
-of statutory interpretation and passiveauthority, and the power over theirv own dockets |
(ibid, 12—13) Despite this vast power of the Court, there were two limitations on the»
- power of the Supreme Court publlc opimon and constitutronal checks and balances with
the other two branches of govemment | o
Aecordmg to Murphy, itis w1thm these two boundaries that the Court can freely
.apply their vast power in a strategic manner. Murphy studied the application of power in
four parts: the Supre:ne Court Justices, the judicial bureaucracy, inter-institutional '
strategies to obtain a favorable outcome and interQinstitutional strategies to limit
unfavorable outcomes. In all areas the J ustices must act in a strategic manner to obtain
the results he or she desires;v including changing their vote on' the merits (ibid 48), |
charming the other J uStices into changing their vote to a desirable one (ibid, 49), and
_ ﬁnally bargaimng for votes, w1th such tactics as threatemng to change a vote if the |
opinion writer does not mclude a Justice’s perspectlve of the law in the case. However a

Justice must not overuse any of the above out of nsk of bemg alienated and isolated from

6 The Justices reviewed were: Hughes Lurton, McReynolds Stone Sutherland, Taft, Chase, and
Frank Murphy.
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the other Justices. When interacting with the other branches of government, the Justice
must either appeal to reason and convince the Congress or President of the desired
outcome, or put forth the desired policy without support and risk putting the Court into
jeopardy or harm (ibid, 124).

Murphy’s work was based upon three earlier works: Glendon Shubert’s The Study
of Judicial Decision-Making as an Aspect of Political Behavior (1959), C. Herman
Pritchett’s Congress versus the Supreme Court (1961), and Murphy’s own study
Marshalling the Court: Leadership, Bargaining and Judicial Process (1962). By
applying a systematic framework to the judicial decision-making process, Murphy
showed that the Justices of the Supreme Court were sophisticated political actors who
were concerned with more than just the law when making their decisions. They were
also interested in the outcomes of the cases and behaved in a manner that furthered those
desired outcomes. This study was novel for its application of theory and results; showing
that Justices were legal realists as well.

Strategic choice models have been popular for decades in law schools and other
areas of political science scholarship; however, strategic choice models in public law
scholarship have only become more popular since the late 1990s. In their book, The
Choices Justices Make (1998), Lee Epstein and Jack Knight did not try to construct ahew
model. Instead, they updated the research of Murphy’s (1964) work. The purpose in
writing The Choices Justices Make was to counter Segal and Spaeth’s assertions in the
first edition of The Supreme Court and the Attitudinal Model (1993).

Murphy (1964) was the first to argue that while Justices are political players who

seek to further their own policy preferences, they also must work within a political
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context. These limits include the policy,preferences of the other judges, Congress, the
president, and current popular opinion; integrating the ﬁndings‘ of C. vH’erman Pritchett
and Glendon Schubert. Murphy’s study did not have a lasting impact upon judicial |
decision-making’.i It was puhlished only a few years before quantitative research siavept
| through.,‘political science and -therefore quickly lost favor due to its qualitative approach '
to judicial decision-making "(Epstein and Knight 1998, xii).v |

By recastmg Murphy s theory and applymg quantltatlve measurement to 1t,
Epstem and Knight establlshed strateglc ch01ce models at the forefront of Supreme Court
dec1s1on-makmg models. Epstem and nght argued that Supreme Court Justices take an.
mcremental and strateglc approach in furthermg thelr pollcy preferences Thelr research '
found that Justlces would rather vote for a dec1s1on that only partlally furthers therr pohcy |
preference knowmg that they w111 have a chance to further therr pollcy preference in the i
B next case, than not furthermg or reversing their preferences (1h1d, 12-13).

The thesis of the strategic account is that humans are complex'creatures who
| continually act against self-interest in order to obtain a better goaliresult in the future; |
therefore, human behavior cannot be summed Iup' ina few statistical analyses. ‘Epstein 1
and Knight argued that the attitudinai model rejects strategic behavior :because the model
is set up speciﬁcaily to exclude any possibility"of ﬁndmg strateglc behavior.” The
su'ategic model argues that it does not “make sense to as'sume that policy is the primary

goal justices pursue,” suggestingthat Justices are also interested in usingthe Courtasa

7 On page 57n in Epstein and Knight: “Therefore, according to October 25, 1996, coxrespondence
from Segal, this model [the attitudinal model] (1) does not attempt to explain choices other than the voteon -
the merits of cases and (2) does not contemplate strateglc mteractlons over votes.” :
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“stepping—stone” in their career, have the desire for “-‘principled’ decisions,” and to
';‘ensme the integrity of the institution” (ibid, 36). |

} Epsteiri and Knight outline four “activities m whieh Justices would engage if they
were seeking to advance policy goals in a strategic fashion” including “hargaining, |
b‘for'vrard thinking, inanipulatingthe agenda and engaging in sophisticated opinion -
writing” (1b1d, 57) According to the authors bargalmng among the J ustlces can occur at
| every stage of the case.’ In the certiorari stage, the greatest tool al ustice has in gettlng a
| case before the Court i isto dlssent “from a denial to cert”» (1b1d, 65). A Justice' can
mampulate the agenda of the Court by frammg the questlon of the case in another pollcy
d1mensron thus splittmg the votes of the other Justlces and obtalmng the preferred
| outcome, although not on the preferred pohcy grounds ‘This works best when a J ustlce ‘
~ knows that he or - she will: lose on merrts but he or she also knows that if the opposmg
i ACOalltIOD is split, the des1red pohcy results are stlll achieved
| The strateglc choice model works best when the Court is voting"on the merits of
the case and there 1s an even split in the dec1510n w1th one Justice is the pivotal vote. The
pivotal Justice holds the best chance of advancing his or her policy goals The opimon

writer must consrder the pivotal Justlce S goals, lest the p1votal Justice changes their

" ® There are three stages a case appealed to the Supreme Court must go through. The first is the
“cert” stage or certiorari, in which the Justices meet to discuss the case and decide if they wish to grant an
oral argument of the case before the full Court. The Court may vote to deny certiorari, in which the lower
court’s decision stands, enter an opinion en banc without oral arguments— in which the Court enters an
opinion to the case as a whole and there is no identifiable author of the decision—or the Court may grant
" ‘oral arguments and set a date for a hearing. The second stage is the merits stage. Once oral arguments
have been heard, the Justices vote on the “merits” of the case, where the Court takes the first official vote
as to how to decide the case. A vote can be changed at a later date by a Justice. Finally, the Justice
‘as31gned to write for the majority, writes and circulates the majority oplmon which Justlces may.then
sunply sign on with, or append a more personal concurring or dissenting opinion.
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vote.” In addition, Justices may vote to hear a case they would rather not in order to gain '
votes for another case they do want to hear. In this way, a Justice is assured that the |
majonty coahtlon is maintained, wh1ch furthers their personal pohcy preference asa
| member of that coalltlon Closely related to the merit stage is the oplmon-writmg stage.
A Justice writing an opimon isina pos1tlon to maxrrmze his or her polrcy preference. =
However he or she is also aware that the more “deﬁmtive” the rullng, e.g the more
- Justices they have that si gn their opimon, the more their polrcy preference w111 be
1mplemented Therefore in order to munmrze d1ssent1ng opimons the writer w111 limit
~ their full preference | |
In his book Storm Center The Supreme Court in Amertcan Polztlcs (2005), Dav1d '
o’ Bnen outlined sumlar strategies used by the Court inthe merrts stage of the case.
' Speclﬁcally, O’Brien dlSCUSSed the “freshman effect.” vln conference, when the Court :
| discusses the case aﬂer oral arguments, senior Justices spealc first while the most junior :
Justice will speak last. Freshrnan effect occurs when during the discussion of the more
senior Justices; the junior Justices becOme more circumspect and change their vote in the
case (O’Brien 2005, 257). Although the freshrhan effect is not a strategy per se, other |
' strategres outhned by O’Bnen mclude assuming task leadershlp (managmg the
workload), social leadershlp (“mterpersonal relations among the Justices "), and pohcy |
leadership (“persuading Justices to vote in ways ... favorable to their policy goals”) (ibid,
| '258). These str'ategiesr need not to be limited to _the’ Chief Justice or senior Justices, _but

only to the personality type of the individual Justice, and can be utilized by any or all of

? Epstein and Knight give an example of this on pages 65-66 in their book in which Justice Powell,
the opinion writer, sent a draft copy of his opinion to Justice O’Connor, the pivotal Justice, first, to obtain
her approval before it was distributed to the other Justices.
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the Justices. O’Brien also suggests that throughout the process, these three strategies, as
well as appeals to ego, work at all stages of the decision-making process.

In addition to restraining the effects of the other eight Justices on the bench, an
individual Justice has internal and external institutional constraints that limit their policy
preferences. Internal restraints include the rule of four and the assigning of the opinion
writer, as were discussed previously. External institutional constraints include the other
two branches of government, especially Congress, and the American public. Although
the President has very little direct power over the Supreme Court after the confirmation
process, Congress has some constitutional authority over the Court. The Court is aware,
and takes into account, that Congress can pass laws restricting the jurisdiction of the
Court, and potentially overturn Supreme Court decisions by passing laws and
constitutional amendments. While Congress has rarely engaged in these activities
recently, these options are still available to them. In order to maintain the integrity of the
Court, Justices act in a way that limits or minimizes confrontations with Congress.
Further, to maintain its authority over the Constitution and prevent Constitutional
amendments that will limit its power, the Court must maintain norms with the American
people. These norms include sua sponte, or disfavoring the creation of issues, and stare
decisis, or “the favoring respect for precedent” (ibid, 157-158).

Surprisingly, the strategic account model does not contradict the attitudinal
model. The attitudinal model can be viewed as the “skeleton” of judicial decision-
making, predicting Court decisions in various cases. The “muscles and skin” of judicial
decision-making are added by using the strategic account model as a tool to explain the

how and why of the decision. The attitudinal model and the strategic account assert that
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ideology influences judicial decision-making 1% Where they .disagree isin the bperceived'
extent of the influence. Strategic account scholars c1aim, “We can best explain the
choices of the juStices as strategic behavior and not merely asireSponses to ideologicall |
values” (ibid 10). .iusﬁces of the Suprerne Court are political actors who seek to further
their policy agenda; however, they are “sophisticated actors” Who must work within

' institutional constraints (ibid x111) These institutional constraints range from thev |

| judiciary"s institutional rules, to the politicai atmosphere the. judiciary and the executive,
. ‘_‘the legisiative, the bureaucracy, and society. :

Standing on the shoulders o_f Walter Murphy, public law scholars are continuing |
to research the importance of strategic choice 1n explaining Suprerne Court decision-
‘making. In their study of the opinion-writing stage of the decision—making process,

: Maltzman, Spriggs, and Wahibeck (2001, 17) postlilate that Jvustices prefer: opinions that |
- reflect theirv.policy preferences and _those Justices will try to secure an opinionv.t‘hat is the
most closely re1ated to their policj'preferences.' The authors i'ound substantial statistical
support for the theory that Justices would try mampulatmg colleagues—— to the point of
| threatemng to change the1r vote—in an effort to ensure a dec1s1on that closely reflects »
'their preferences. What made this study unportant was not that it stated anything new,
but that it used exlrernely detailed and sophisticated methods not previously found in the
strategic account to date. | v | » |

In Crafting Law on the Supreme Court: The Collegial Game, Maltzman, Spriggs,
and,Wahlbeck expanded upon one aspectof the strateéic choice model. While the

 strategic choice model observes the intera(:tion between the Justices and all political

1% For a short outline of the rational choice model, se¢ Elinor Ostrom’s chapter, “Institutional -
Rational Choice: An Assessment of the Instltutional Analys1s” in Paul Sabatier’s Theories of the Policy.
Process 1999
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players, Maltzman et al. focused speciﬁcally on the interactions between the Justices
themselves. Speciﬁcally, the,authors foeused upon a ‘;few stages of the judicial process : ‘
that aﬁ'eCt.the contest of ﬁnal opinions” (Maltzman et al., 28). The authors _looked atthe
) Selection of the majority opinion author, the response to drafts of opinions, the
comr'nunications between Justices wherl decitﬁng whether to accomrhodate requested
changes toa draft opinion and the politics involved irr forrnlng eoalitiohsto support the“ ,
majority opinion after :it was wntten ‘Each of theSe »steps _inﬂuenced the scope and,v‘
strength of the final opinion of the Court,
: In reality, the attitudinal rnodel and the rational ehoice models are essentially.' '
argtn'ng two sides of the same coin. The attitudirlal rnodel is stﬁctly empirical with little
| ~or no use for data beyond the final vote of the Justiee. In thrs respect, the attitudinal
; model provides awo'rkable "ﬁ_'amework‘for'jucll‘cial‘decls‘ion-rnaking scholarship‘.' It
- demonstrates that Just1ces are pol1t1cal actors who have little use for stnctly applymg the
law However, this model does not have the power to descnbe all factors associated with
appellate court dec1s10n-mak1ng; espec1ally at the Su_preme Court level.v_ This is where the
strategic model fits into the jﬁdic}ial decision-making literature.
| vThe strategic model makes the same basic“clalm as the attitudinal model: Justices
are political actors who wish to 1mplement their pol1cy preferences. The dlfference
‘ ‘ between the models is that strateg1c ch01ce acknowledges the reallty that a Just:ce must
secure the support of four other Just1ces to obtam that preference, hence creating the need
for strategy and actual compromlse with other Justices. What the attitudinal model

frames, strateglc ch01ce fleshes out and explams in deta11 Further, whlle Ignagm (1994)

-----
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choice, Epstein and Knight focus upon the interaction between the Justice and other
_ political players as creating the situations that lirnit' the maximization of judicial policy B
' preferences m Court decisions'. ' | |
; The Neo-Institutional Model. Although the legal model ranges from mechanical -
| Junsprudence ‘which most stnctly adheres to the deﬁmtlon above, to the current “post-
' pos1t1v1sm concept that states “the only requlred mﬂuence of law isa subJectlve ’
mﬂuence that resides w1th1n the Judge s own rmnd,” none of the rnodels have been
“empirically tested (Segal, Spaeth and Benesh 22). This current dissertation does not
| advocate that all models mustbe ernpiricaily tested to be true and accurate; however
| 'emplncally proven models are the most acceptable in modem _|ud1c1al decision-makmg
scholarshlp Epstem and nght support thrs position to some degree In their article
' “The Norm of Stare De01s1s ” (1996 1032) Epsteln and nght argue that ‘justices rmght 7
be motivated by their own preferences over what the law. should be, but they are |
 constrained in efforts to establish their preferences by a norm favoring resp_ect'for stare
decisis.” Epstein and nght (1996, 1018) continue that this truth cannot be found by
| “conventional examination of thevote,” butwill be found by reviewing “attorney’s
attention to precedent and _]uSthCS appeal to and respect for precedent ” |
| : There are two types of mstitutlonahsm in _]lldlClal decision-making; the old -
institutionalism and the new or neo-institutiona]ism. The “o_ld institutionalists believed -
that poiit:ics entered the j udicial_ process in subtle and co‘mpvlex.ways [although] they did |
not hold a positivist view about politicsor the law” (Clayton 1999, 20). OId |
institutionalism, with proponents such as Edward Corwin (1 934 1940) Robert Cushman

(1925), and Charles Grove Hames (1922 1930 1944) had its origins in the reallst
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movement of the 1920s and 1930s. Old institutionalists believe that law was made up of
historical patterns and therefore joined the realists in their examination of law as it
actually was and not “in idealized form” (Clayton, 1999, 22). In this respect, old
institutionalists were realists; however, they did not go so far as to reject history or stare
decisis. Corwin did argue that the Constitution should remain in pace with a progressive
society since it was the historical purpose and goal of the Constitution that gave it
meaning (Corwin 1934; Clayton 1999). Corwin also emphasized the “historical
contingency of separation of powers” when he wrote The President: Office and Powers
(1940) (Clayton 1999, 21).

According to Clayton (1999, 30), neo-institutionalists are challenging “the
reductionist and instrumentalist conception of politics that characterized behavioralism
and a renewed appreciation for constitutive and normative conceptions of politics and the
role that institutions played in the latter;” however, they do not completely return to the
constitutional law scholarship of the old constitutionalists. Neo-Institutionalists refocus
the judicial decision-making debate back to it roots: the court system as a political
institution that decides cases within the boundaries of its institutional rules and precedent.
They direct their attention “to the institutional structure within which judicial decision
making occurs” (Maveety 2003, 25; see also Clayton and Gillman 1999, 31; Gillman
1997); Neo-institutionalists believe that Justices make law as well as find law; however,
when they make law, them must do so within the institutional frameworks of the
judiciary and the Constitution. In other words, the neo-institutional approach emphasizes
the influence of legal and constitutional variables on judicial decision-making.

Additionally, new institutionalists “are inclined to deemphasize the distinction between
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these fonﬁéﬂ structures, and informal norms, myths, habits of thought, or backéomd
stfucturesr and patterns of meaningf’ (ClaYton and Gillman 1999, 31; see also Gillmah
| 1997; Orren 1995; Skowronek 1995; Smith 1995). Today, neo-ihstitutiona_lism
‘ encompesses two different cainps:‘those who fecus eh “historical accounts (jf
institutionaI development” and those whe focus oh the influence of $0ciél frameworks on |
the “individual conduct” of judges (Cleyton and Gillman 1999, 5¥7)’
| Robert MCCloskey, in The American Sup:r‘eme‘ Court (2005) was'among those
Supreme Couﬁ scholars who sought to expiain Supmme Court policymakirig‘ from an
’ historica] instituﬁonalisf perspecﬁve; B}; reviewing the dominant issues'@t reached the
. Suf)mme Court duﬁﬁg three ﬁlajor peﬁode ef Aﬁlerican’hiStory,»McCleskey showed how |
the political, ‘secial and business conﬂict"s of the day iﬁﬂuenced the fypes of cases before
the Couft"aﬂd hovx; the Coﬁrt’ decided those cas'es‘(Mc-Closkey, 2005). -'The first efa, 1787
: : tb 1865, was domihated by caees that ehallenged the kr(_)le's of the natioﬁal a‘ndr state.
govemment in the fecieraﬁét system. ,The second Court era, 1865-1937, was doiniﬁated "
by cases challenging the rele and ‘idellltity of corporations in America’s politiea] and
| ecbnenﬂc policies. The final eré, 1937 to 'da‘te, is dominated By eases‘demanding an
increase in civil and iﬁdividﬁal rights. | |
What McCldskey found was that regardless of the time period and political era in
gy whieh it finds itself, the Couﬁ is primarily a judicial institution and, because ef this, it
wﬂl h'eve seme impact on po'licy. Further, McCleskey argues that history, time, and
precedent are all hnpOrtént factore in ju,diciél decision-niéking? | |
‘The Court’s greet seceeeses in'establiehihg‘ jurisdiction have never been |
attained [by a series of leaps and bounds]. We need only to recall by way

~ of example the slow and gingerly steps Marshall took from Marbury to
Cohens v. Virginia to confirm the Court’s supremacy over the states, or
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the almost painfully gradual accumulation of precedents that lead ﬁnally _
to substantive due process in the late nineteenth century. It is in the nature -
of courts to feel their way along and it must not be forgotten that this is a
court we are speakmg of, albeit a most unusual one (McCloskey, 248-
249) . .
Thomas 'Keck' (2004)‘ also used a historical perSpective when reViewi‘ng the
Judrcral act1v1sm of the U.S. Supreme Court Whrle some scholars and soc1ety at large
~ view judicial act1v1sm as perfonned by hberal Justlces Keck argued that conservatrve |
- Justices, especially those on the Rehnqmst Court, 'were just as “actiwst” as the liberal
Justices, if not more,so.-._ Keck argued that judicial activism occurred because post-New
Deal Justices had increasingly used their policy preferences, within the boundaries of
law, in deciding cases. Keck isynot an attitudinalist; inSisting thatany “pattems” found by
- behavioralist scholars “does not necessarlly 1mply that that Judlcral dec1s1ons are
: unconstramed by law” (Keck 2004, 271)
Also Keck (2004, 26-27) argued the post-New Deal Court seemed to “abandon
© the notron of constrtutlonal limits on government power [and] therefore sought to .
construct a somewhat drfferent vision of the new const1tutronal order namely a focus on
c1v1l llbertles. The Warren Court focused upon this nghts-based view of the Constltutlon,
safeguardmg rmnorlty groups from the overreachmg modern state By the 1970s, this
1l ghts-based view had become deeply entrenched in socrety, makmg it dlﬁicult for any
conservative judicial movement to reshape it. Keck (2004 7) argued that the
conservative Court had three options:
: First, they could have attempted to maintain a consistent commitment to -
judicial restraint, exercising substantial deference to the elected branches
across the board. ... Second, the conservative justices could have chosen
to abandon the protectlon of liberal constitutional rights associated with

_the Warren Court tradition, while articulating a new set of conservative
rights claims that they were willing to defend. ... Third and finally, they
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-could have preserved the liberal, rights-based activism of the Warren
Court, while also endorsing the new conservative activism. -

Keck argued that the Court took the latter option by upholding crumna] rights, abortion |

nghts and addmg gay rights in the cases of Romer v. Evans (1996) and Lawrence V.
' Texas (2003). However Keck added that the conservatlve Courts actlvely moved
E freedom of religion cases, Eleventh Amendment cases, and commerce cases in a |

: conservatlve direction. o |
| Keck’s histor'ical analysis suggests that judicial activism, liberal or conservative,
: could never have happened without the New Deal and the “switch in time that saved B
Wlthout the need for a new dlrectlon and purpose the post-New Deal Court

~ would not have focused upon CIVIl liberties and rights; thls would have prevented the

| changes of the Warren Court and thus ultunately the Burger and Rehnqurst Courts as

| 'well Clearly, Keck, as a neo- mstltutlonallst saw the role of separatlon of powers,

' ,precedent, and the Constitution as key factors that mﬂuenced the ch01ces and_pollcy

' preferences of Supreme Court .lustices ' |
Also promment in the hlstorlcal neo-mstltutlonahst genre of judicial decision-
| ‘makmg is Kelth Whlttmgton Wittington advocates the use of a “new or1g1na11sm” by the
-Justices when they make their dec1s1ons. “Old orlgmahsm was the critique used by
Conservatives during the 1980s to criticize the judicial activism of the Court during the :
vWarren and Burger Courts. However, as the Court became more conservative, “new
v originalism” emerged which was supported by scholars as Wittington (1999 and’2:002)
and McConnell (1990b and 1995) (Whlttmgton 2002, 599) New Orlgmahsm is .
| grounded more clearly and ﬁrmly in an argument about what Judges are supposed to be

interpreting and what that 1rnp11es, rather than an argument about how best to limit
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judicial discretion” (ibid, 609). Further, new originalism focus upon the “public
meaning” of the Constitution at the time of its ratification, rather upon the arguments of
the “individual drafters” (ibid). As such, this new generation of: originalists scholars
acknowledge that there is room for interpretation in judicial decision-making; however,
this does not mean that Justices can vote solely to advance their policy preferences. As
Whittington outlines in his article The New Originalism (2002), Justices must have
fidelity to the Constitution as it was intended by society at its ratification, any
interpretation of the Constitution must be done in this light — the Constitution is not a
living document, unless the people agree to amend it. Whittington further claims, that if
the Constitution is not clear on the policy direction the Justices are to take, then they must
turn to the historical documents—such as the Constitutional Convention minutes—and
the societal understanding of what the Constitution was to be and do at the time of its
ratification. In this way, the Justices will maintain a fidelity to the Constitution with the
understanding that interpretation will be inevitable.
Limitations of Policy-Based Models of Supreme Court Decision-Making

Despite the merits of the models of Supreme Court decision-making described in
this chapter, each model has several limitations. The attitudinal model treats the Supreme
Court Justice as an unsophisticated, one-track minded policy-maker pursuing only his or
her policy preferences. The strategic choice model, although treating the Justice as a
sophisticated human policy-maker, has all thev standard issues and problems endemic to
any rational choice theory. Finally, the neo-institutional model, although it now
recognizes the importance of the Justices’ policy preferences, still does not acknowledge

the Justices as humans who are greatly influenced by their policy preferences. Each
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model fails to discuss or acknowledge the reason why Justices have his or her specific
policy preferences a questlon, in the author s oplmon is much more mterestmg
| The main ﬂaw of the legal model is that the mechanical formula ignores too many
variables that may influence judicial dec1s1on-mak1ng, such as the policy preferences of
the Justices and the po.litical natureot' the Court’s judicial deciSion-nlaking process. ‘The |
ernphasis on :star.e decisis fails to rt:cognize that Justices have the power to change earlier "
decisions as they see ﬁt, or as demanded by society. kJustices may modify, ignore, limit,
or even completely override 'precedent iat will. In wr1t1ng their opinions, Justices have the ‘.
discretion to 1gnore or modify earller standards tests and rules as they explam their
B dec1s1ons Concumng and dlssentlng opinions glve all Justrces the opportumty to voice
the1r oplmons about the same standards tests, and rules although w1th a lesser welght of
“ authonty F or exarnple early in the hrstory of the Constltutron the Court gave 1tself the
| power of judicial rev1ew over federal statues in Marbuzyv. Madlson (1803). Th1s power
is not in the Constitution, nor was it eXpressly 'given to the Court by Congress after the
Constitution’s ratification. In such a case, the legal model Awould find it dii’ﬁcult to -
expla’in_'the rationale for judicial review or the reasoning behind the Court’s adoption of
that power. - | i
The attitudinal model has dommated the _]udICla.l dec1s1on-mak1ng scholarshrp for
many decades;‘ however’, cracks have begun to de_velop in the theory and new scholars are
taking adVantage of ﬁlling in the gaps. One argument against the.attitudinal model is that |
- itistoo sunpllstlc in its assertion that the only thing that matters to Justlces votes are his
~ orher polltlcal ideologies. A strateglc account argurnent against the attltudinal model’s

simplistic view of Justices is to show “the ‘different ways judicial dec1s1on making is
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' constramed by the actions of others and by s001a1 and p011t1ca1 mstltutlons” (Epstem and
 Knight 1998, 184) | | |
The attitudinal rnodel claims that behavior is an indication of political or p’olicy

preferences One complaint leveled against the model is that it ratber puts the cart before
“the horse. Is it prudent to look at behavror only to determme attltude or should attitude

be established first and then apphed to behav10r (G1bson 1978 Nardulll Flemmmg and

Elsenstem 1984, Wicker 1969)? In 1989, Segal and Cover addressed this issue and f_ound’ . "

that there was a higb correlaticn between attitude and behavior regardless cf Which was‘ '
~ the dependent variable.b 'However, the flaw in Segal andv Cover’s study is that it cnly
- seems to be accurate for on]y civil iiberties cases and has not been applied to other areas .
of law such as cnmlnal anti-trust, or mterstate regulatlon (Segal Epstem, Cameron and
Spaeth 1995) |

A second cntlclsm of the: attltudmal model is that 1t is an extremely one-. |

dimensional view of Justlces dec1s1on—mak1ng.x As d1scussed earher, ‘the atutudmal
mcdel' portrays Justices as unsophiSﬁcated pclitical players driven solely, almost blindly,‘
by their policy 'preferences. This is a rather harsh statement of the criticism, but it‘makes
the point nicely; is anyone so one-dime'nsional?‘ There are many possible linritations on
the advancement of pure political preferences 1nclud1ng 1nst1tut10na1 factors (Epsteln and
nght 1998; see generally Clayton and G111man1 999), precedent-based (nght and
Epstein 1996), a consequence of small group dynamics (Maltzman, et al. 2001), strategic
'considerations (Murphy 1964; Epstein and Knight 1998), and the actions or attitudes of |
Congress (Pritchett 1961; Murphy 1962; Segal 1999). By.not aqdressing;—or- |

entertaining—these very real limitations on judicial decision-making, the attitudinal
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model does miss important factors _that Justices must consider when casting a vote to
. accept a case for review or deciding a case on _its merits.

The strategic account alsoha's limitations. First, the strategic account,‘ asoutlined' v‘
by Epstein and Knight (1998) uses the Justices’ conferenCe votes to deterrninethe |
strategy used by the Justlces However there is nothmg, 1f the attltudma] model is at all
correct, to bind a Justice to their conference vote, nor are they constramed in their ﬁnal
‘vote on the merits. Slmply put, there is. nothmg to stop Justices from changing their vote,
' referred to as the ﬂuldity ofa vote, for any reason Or No reason at all. The strategic |

account, while showing that the threat of a vote change can be used for strategic reasons,

o farls to address vote ﬂmdlty for causes or purposes other than strategic (Segal and Spaeth

2002 285 Hagle and Spaeth 1991)
Strategrc account scholars re_]ect the attitudinal rnodel arguing, []]ustlces may be
prunanly seekers of legal policy, but they are not unsophlstlcated characters who make ’
| ch01ces based merely on the1r own pohtlcal preferences” (Epstem and Knight 2002, xiii). |
" Because the ratlonal ch01ce model attempts to explain why the Justlces vote as they do,
adherents include qualitative approaches in their research. While there are unportant ‘
differences between these two models, these .do not render them mutually exclusive.
o There are, in fact surprising similarities between the two models.’ Again, although there‘ '
isa philosophical difference'be_tween policy-based and legal-based scholars; they seem to
agree that judges are political actors 'and have policv préferen‘ces; What they disagree
about is the extent to which the j udge’s ideology and preferences inforrn h.lS or her

decision.
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The above argument may seem to present Justices as irrational, and that is the
point. Humans are notoriously irrational beings who do many counter-intuitive deeds for
illogical reasons or for no reason at all. For example, in 2000, 2004, and 2008 Ralph
Nader has run for the presidency of the United States. Mr. Nader never had—and may
never have—a real chance of winning. Therefore, it seems irrational for Mr. Nader to
continue to run. It also seems irrational for thousands of people to vote for him, as they
have in the past, and as they may continue to if he runs again in 2012. Many argue,
correctly, that Mr. Nader knows that he has little chance to win the White House, but he
continues to run as a protest against the government, and gives citizens who agree with
his protest a candidate for whom to vote. Even if this is an accurate statement of Mr.
Nader’s objectives, it still seems irrational to spend millions of dollars pursuing an office
you know you cannot win; or to vote for someone pursuing that office whom the voter
knows cannot win, especially when running for such office may very well jeopardize the
win of another candidate who may have similar, if not exact, policy preferences.'!

Another problem with the strategic account is that of the rational choice theory
itself. As Elinor Ostrom (1999, 44) points out, “the most well-established formal model
of the individual used in institutional analysis is Homo ecbnomicus.” She further states
that by using the Homo economicus model, “one assumes that actors have complete and
well-ordered preferences and complete information, and that they maximize the net value
of expected returns to themselves” (ibid, 44-45). The obvious objection to this
requirement is that no one ever has “complete and well-ordered preferences and complete

- information.” One cannot read the minds of others to be sure that preferences are well

U This is not an argument for the irrationality of Mr. Nader and his supporters, but an illustration
of the “irrationality” of his continual running for the presidency.
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ordered, and absent omnipotence, no one can ever have complete information. The
| - model Cénnot realistically re‘preéent reé.l lifé in all its moertéinty; if a Justice threaténs fo o
: éhangé his or her vote to lobtainb a policy preference in a bmticular decision, that Jﬁstiée .
cannot gilérantee or positivevly’know éhead of time that hié or her bluff will not be called.
" Ostrom (1999, 45) continues, “gaine theory and neoclassiéal econorhic ﬂieofyéinvblve‘
extreme asSumptions such as unlimitéd computational capability and ‘full ‘ma);{imizati(')n of
net beheﬁtis.”,kbAga;in,'whelll.this is Vap‘plie>d to thé real world; the prdbiem with the =
: strategi¢ account 1s evident. Thef_e are very few people, inside or dﬁtsideof Mensa, who
have ‘ﬁﬁﬂixﬁited cor'nputation‘al‘ capabilities.f’ Oétrom?s cﬁﬁque is #10derated somewhét v
: becaﬁse ﬁ;e Supreme Court operates within >a smaller sphere; ﬂlere are lnmts on the |
possible outcomes that mayrbe‘ Obtéined because of a decision, and there are ‘only nine
Jﬁstices,oh the Céuft, and hencé oﬁly a limited number of ﬁoésible outcomes to a case.
. Whi‘le‘Jusvtices cannot know ahead of time of the full iInpéct a decision w111 have upon
sociéty, the impaét is genéré.lly limited to the area of laW,iﬁvolVed. Only rarely would ‘a
freé exefcise of religion case affect thev aréa of ‘corpobrat'e cbnﬁact law. |
In respbnse to The Choices Justicés Make, Segal and Spaeth publiéhed ﬁe
Attitudinal Model and the Supreme Court Revisited (2002). In this ubdate of their
previdus book, the authors claimed to “disprové’; t}lll‘e,'strategic éécbunt as it relates to | | |
Supreme Court dccision-makin‘g, but they did not éompletely succeéd. Segal and Spaeth
divided th¢ strategic choice into two camps: thc inter-institutional, which focuses upon
the interaction befween the Justices aloﬁe, and the infra-institqtional, which foéuses upon

the interaction between the C‘0l.1rt and other political actors é.nd branches of the
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- government. Segal and Spaeth (102-103) dismissed the first camp by statmg that there is
very little proof for 1nter-1nst1tutlonal eﬂ'ects and that ‘

To date, the top _]oumals of polltlcal_ science have published less than a

handful of studies that derive or examine equilibrium behavior [the basis

of rational choice] of judges . . . Moreover, while there are some internal
equilibrium models out there, these models have not been empirically tested;”‘
Thisis a rather unfair ‘.assessment'of inter-institutional strategic account. | Until the )
3 bl 9905, very‘ few public law scholars would frame questions in the rational choice model
becauseelite political science journals were completely dorninated‘by quantitative |
modelmg. If these scholars wished to be published with any regularity, they were forced '
to conduct research using quantitative methods or publish'in less elite journals; Only :
recently have e11te politlcal science Joumals have allowed a lumted number of quahtative
studles to be publ1shed in the1r pages To cite the lack of pubhcatlon when comparmg

' ratlonal choice’s approx1mately ten years of publ1catlon to the quant1tat1ve model’s:

. record of over 40 years is spurlous (Epstein and nght 2002, Xi-Xiv; see spec1ﬁcally

. footnotes “b” and “c”).

Segal and Spaeth also addressed the mtra-mstltutlonal camp of rational ch01ce
somet:imes called the separatlon—of-powers model Here the authors systemat1cally
highllghted the weaknesses in both the qualltatlve and quantltatlve research in thls area.
Wlule the authors succeeded in challenging the actual extent of the influence of Congress
and the president on the Court, and Vice versa, this area of study seems to represent only |
a snlall portion of strategic 'laccoun_t scholarship, with most focusing‘ on judicial decision- .
- making. The differences between the attitudinal and institutional models_ lie in the

| approach to studying the Supreme Court decisionst The institutionaliSts’ data are the
various yotes of the Justices within the life of a case, andthevarious institutional (formal .‘

59



structures of vinformal Nnorms) pressures upbn the Court. The attitudinal model’s daﬁ aré v
the final §ot¢s of the Justices in the particulér case and uses quantitative analysis |
éxclusivcly. Thc latter apprbéch only sefves té predict outhmes of varioué caseé before
the Supreme Court. Hdwever; the role of the pUblic; law scholar is to expiaih why thére_
are occasionai counfer—intuitive ‘decisio'n_s, as well as conﬂictihg décisions, fror_ﬁ the

= Supreme Coﬁ;t even though the J qsticesvhave not changed.v The strategic account, by»b ;
- compaﬁsoﬁ,fuses preliminary‘ votes on thé mérits’, the final voté QI.I’IvneI“itS, and the
Writihgs of the Jﬁéﬁces, including opinions and inter-Court niemoréndums, as data. Th.lS
épprdaph then ﬁseS a qualita_ﬁve approach in its“analysi's.ll2 , .

In an intelfesting twist, the neo‘-ivns.titutiorial model may have succeeded in
rémedying its greatest ﬂaw; that of focusing only on mstltutlonal constralnts m j‘udicival‘ |
deCision—making. In itS ﬁfst inceptidn as’th‘e legal model, before thé_vreélist mvolution, -

 this model focused pnmanly ﬁpo'n legal precedent,orlgmal mtent, plain ;héaning of
statutes, and Constitutiqﬁal insti'tutional1 constraints. When it returned as the neo-
instivtutional:ist’ model,v it now encompasséd the real world iﬁﬂ_uence' of policy preferenées
upbn a judge’vsv vote. Additidnally, the‘z‘itti’tudinal model &;nd'the_strategic account hQVC
ex‘anﬁned their 61ainm against such .i‘ristitutiona] constraints as Rule of Four, vote bon’ the

1 méﬁfs,.the seleétion b'o‘f the majority opiﬁibn writer, and the reagtion of Congress and the
’pubiic upon ju‘dicival votes (see generally Mishler and Sheehan 1996; Epstein and Kfﬁght

19’9‘8;, Baum 1999; Davis 1999; Segal 1999; Segal and Spaeth 2002).

"2 In their study, Epstein and Knight used “data mined from the Court’s public records and from
the private papers of Justices William J. Brennan, Jr., William O. Douglas, Thurgood Marshall, and Lewis
F. Powell, Jr. . . . strategic rationality seeks to explain all the choices justices make — from the initial
- decision to grant review to the policy enunciated in the final opinion, not just the vote to affirm or reverse”

(ibid, xiv). ' -
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The neo-institutional model also has limitations. The strategic account suffers
from the same limitations as general rational choice theory, as outlined above.
Additionally, the neo-institutionalists still adhere to the use of the Framers’ intent or
legislative intent (Ackerman 1991; Gilliam 1993; Whittington 1999), history
(McCloskey, 2005; Keck 2004), and institutional norms (Gillman, 1999) in explaining
Supreme Court policymaking. These variables still provide challenges to the model. The
intent of the Framers approach is one of the hardest to reconcile. Anderson (1954)
pointed out several limitations associated with the intent of the Framers’ apbroach; such
as the records of the constitutional convention are incomplete, we cannot be sure that
everyone agreed on the meaning of the words, nor can intentions be determined from a
group.”? These examples quickly illustrate the problems with an institutionalist approach
to judicial decision-making (see generally Epstein and Knight 1998, Chapters 4 and 5;
Segal and Spaeth 2002, 48-85). A problem with historical-institutionalist accounts is a
difficulty in accounting systematically for change over time.

The main thesis of this discussion is that none of the above models fully explains
judicial decision-making, yet they each contribute a portion of the overall picture of
American jurisprudence and the complexity of judicial decision-making. These theories,
when pulied together, offer a larger pic@e of what motivates Supreme Court Justices,
and lower court judges in the decision-making process. However, there is still one aspect
that these theories do not address: What influences the Justices’ policy preferences and

the views of jurisprudence that drives their voting behavior?

13 For an in-depth look at the Constitutional convention debate see David Brian Robertson’s The
Constitution and America’s Destiny (2005).
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To rephrase Segal and Spaeth, why is Chief Justice William Rehnqmst a
conservatlve and Justice Thurgood Marshall a l1beral‘7 If be1ng a conservative or l1beral
| is the dnvmg force in Jud1c1al-dec1s10n makmg either alone (attrtudmal model) orin
conjunctlon with other political players (strateg1c account) or w1thm the constraints of the
: Const1tut1on and govemment (neo-institutionalist), then what dnves the pohtrcal ideology
or decisions that have a decrdedly 1deolog1cal slant? By usmg the social background

, model ﬂ'HS paper explores al ustlces professed faith tradition as one poss1ble explanatron

as to why they may vote asa conservatrve or llberal

Conclusnon 7
One of .the most important questions addressed in publlc law scholarship is what |
| explains Suprerne Courtdecision—making. These are nnportant areas of study because
- they may provide deeper understanding of vhow the Supreme Court ma.kes its decisions— o
and theCOutt"s perceived role as an‘ institution in our political system The r‘at_ional |
choice model and the attitudinal ‘model are the rnost popular models in current political
science scholarship. The attitudinal model has dominated j’udicial' scholarship in political
science during the past 3(l years, with judicial vpoliticsk studies in political science have ’
almost focused exclusively on quantitative analysis. Focusing upon the ﬁnal.yote of the -
Justice as the dependent variable, the attitudinal model concl_udes that decisions are |
‘ rendered‘based on the facts of the case as applied to the policy or ideological préferences
of the Justice. Further, the Justices have little or no regard for the' Constitution, |
precedents, or the policy,preferences of any other political player.
| During the. past decade the ratlonal ch01ce model has grown in popularity in

political science. Champloned by Epstem and nght, the strateg1c model argues that
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while Supreme Court Justices do decide cases based upon their policy/ideological
preferences, they are not enslaved by these preferences. Justices are sophisticated
political players who do not make their decisions in political isolation; they must be
aware of and take into account the actions and ideologies of other political players,
whether other Justices or other institutions. These two models are not mutually exclusive
to one another. Both seek to better understand the Supreme Court and make sense of the
often-contradictory decisions that come from the highest bench. Indeed, these models
seem to vcomplement one another in that the attitudinal model predicts how a Justice may
vote in a case, while the strategic choice model explains, in part, why a Justice votes as he
or she does in a case. Scholars that use both models in their work will be able to present

a better, more accurate understanding of Court decisions.
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Chapter 3
THEORETICAL FRAMEWORK SOCIAL BACKGROUND MODELS OF
JUDICIAL BEHAVIOR
‘Introduction |
| Chapter 2 outlined, four dominant models of Supreme Court decision-making:

legal model, the attitudinal model, the strategic choice model and the neo-institutional |
model. | Each» of these modeIs contlfibutes to ourunderstanding .of how,J ustices make their
decisions on the merits of a case. However, each of these models has ‘its limitations,
which make ’_them unsuitable for this study; meinly, none of the models can explain why a
~ Justice makes the decisions he or she makes; Three of the models’ assumptions
‘ attltudmal strateglc and neo-mstltutlonallsm agree that policy preferences are a drlvmg '
force in ]udlclal decls1on-makmg The neo-mstltutlona] model states that a J ustice has a
policy preference that is tempered by mstltutlonal constralnts actual and theoretical.
- Realization of a Justice’s pohcy preference is limited by balance of power or precedent;
however, this model does not explain why e_J ustlce would view precedent as important or ’
‘-nOt important. |

~ The attitudinal model likewise states that a Justice has a policy preference that is
only tempered by the facts'of the case (Benesh 2003, 1 18). However, again once the
ouestion that remains ‘unaddressed is why a Justice would hz_tve one palticular policy
. preference over another. And while the strategic accolmt broadens the scope of
._phenomena that temper the policy preferences ofal ustice—'incIuding the actual or
potential action of other political players;' and by any applicable preCedent?—Once egafn,

the question remains; why would a Justice pick one particuiar.kind of strategy over |
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another? For example, what would prompt one particular Justice to play hardball by
switching, or threatening to switch, his or her vote? Consideration of a Justice’s personal
outlook may help identify possible strategic outcomes he or she considers necessary in
the strategic choice model, while limiting the applicability of others.

These critiques are not meant to minimize the theoretical and substantive
contributions of the three models. On the contrary, this study argues that they are
important and their arguments collectively contribute to the whole picture of judicial
decision-making. The major failing of these models is that they leave out the question of
why. This chapter presents an alternative framework for understanding the “why” of
Supreme Court decision-making: the social background model.

Unlike prior judicial decision-making research, the current study takes a
multidisciplinary approach to understanding whether Justices’ faith traditions influence
decision-making in freedom of religion cases. Research for this study draws upon several
disciplines to aid in the examination of the decisional behavior of Supreme Court Justices
in freedom of religion cases; political science and theology, psychology and sociology.
Each discipline makes its own unique contribution to my dissertation research. In
political science, most literature regarding religion and law focuses upon two areas: the
activities of religious interest groups or the effect of decisions upon religious practice in
public. None of the studies to date focus on the role of the personal religious faith of the
Justice in the decision-making process. Social background studies use religion as one of
the many independent variables in explaining Supreme Court decision-making; however,
none of the studies examine freedom of religion cases. Further, the Supreme Court

decision-making literature focuses upon behavioralist models: the attitudinal (Segal and
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Spaeth 2002) and the strategic choice models (Epstein and Knight 1998), with little
attention,giVen to alternative models. The dominance of the attitudinal and strategic
choice models has hindered the continued study of the utility of the social-background -
theory, and has created gaps in the understandihgi of judicial behavior.
~ Social Background Theory '
‘ The 'social background theory, also called the personai attributes theory, argues
[that] despite overaIl similarities in soCIal background professional _
training, and kinds of polltlcal experience, judges frequently differ among
themselves both in their votes and in the reasons they give to justify those
votes. Furthermore, those differences can have significant effects on the
polity. Just how many of the differences in judicial behavior can be
~ accounted for by social, professional, and political background
characteristics is a question that has long fascmated scholars (Murphy and
- . Tanenhaus 1972 105). ' :
As canbe deduced from the above quote social background theory is not limited to one
type of background varlable Studles that use social background theory in studymg
_]udlClal dec1s10n—mak1ng have 1nqu1red into a varlety of factors such as father’s
' occupatlon, ethnic orlgm rellglon, region of chlldhood, prestlge of law school, birth
order of Justice and his or her srblmgs, education of parents, religion, previous careers
: (legal or otherwise), political affiliation, and numerous other background variables
relating to childhood, education? political and philosophical ideologies, and heritage.
Although scholars have considered social background theory for decades, the
main complaint against the theory is that the findings are not consistent or robust. While
this was undeniably true in eariy social background studies, developments have occurred
~ that have mostly solved this issue. The first of these occurred in 1983, when S. Sidney |
Ulmer posited that the social 'background model was most likely tlme-bound Ulmer

argued that background factors are not consistently inﬂuential over long periods of time;
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therefore, any social background study must take time into consideration. The second :
| development was the argurnent that social background models may not be describing
direct inﬂuences 'but indirect ones. Thls ideastems ﬁom the fact that even biographers :
and psychologlsts are hard pressed to define the cause of behawors ina cons1stent and
deﬁmte manner (1b1d 108). In other words “from everyday expenences one would
expect that very similar life hlStQI'lCS would have very different effects on the attitudes

~and behaviors of different finen; especially on the behavior‘of sophistiCated men who take
: pride in their individuality” (ibid; see also ,Grossman 1967). Not every child w1th an
abus1ve childhood becomes a drug addict, although that is a factor in the life of many

drug addicts Murphy and Tanenhaus visual dep1ct10n of the soclal background model is .
presented in Figures 3;1, 3.2 a’nd 3..3.14 Figure 3.1 presents thesoclal background model
’ as asimple correlation between the .iustices’ background and voting behavior. Figure 3.2

: presents a rnorecornplex correlation between backgrounds and judicial behavior. vFigure‘
32 shows a ‘more cornplex relationship ‘between backgrounds and judicial behavior——it is
based upon the argument that baCk‘grounds are tempered by education and careers which
would then in turn inﬂuence the Justice’s values and perception of his or her role onthe
B Court. Social background finally translates into judicial votes; however this depiction
treats values as’ pass1ve givens” (Murphy and Tanenhaus 1972, 109).

Insert Flgures 3.1 and 3.2 About Here |
Figure 3 3 presents the “best” view of the soc1a1 backgrounds model in Wthh

values are seen as more “actlve,agents” in the decision-making process. The values of the -

Justices are traced back to their social background, while their votes are indirectly

g Figures 3.1,3.2, and 3.3 presented in this chapter are exact copies of Figures 4.1,4.2 and 43in
Murphy and Tanenhaus (1972, 109)
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| inﬂuenced by the Justices’ values and role perceptions because of the decisional process
(Murphy and Tanenhaus 1972, 109). This is a better model because it takes into account |
how the Justices’ values may change as they move through their education'and early |
career history. | | |
Insert Fig'urer-3.3 About Here
As a franiework for understanding Supreme Court dec1sion—mak1ng, I argue that
the social background model is not a stand-alone model Soclal background theory
| complements and enhances other judicial decision,-making models. The social - ‘
v background model aids in the explanation of the findings, and especially the anomalies
that occur in Supreme Court cases This study argues that whlle there is ment to the
| attltudmal model or the strategic account those models are inadequate in explalmng
anomalles,m case outcomes; therefore, scholars must look beyond strict attitudinal and/or
institutional 'limitations to explore these anomalies. Thls study asserts that anomalies m
Supreme Court case outcomes could best be exarmned by analyzmg the Justices’
, decisional behavror through the lens of social background theory | |
Social background theory was first explored in the early 1960s, and although |
- never fully abandoned, it did fall out of favor with the arrival of the attittidinal model and
its demand for more stringent statistical research designs within the discipline of political
science. By 1966, users of the social background model had separated themselves into

~ three categories': (1) those who work on “the systematic collection and organization ofa "

'> An anomaly in decision-making is defined in this research as a Justice who seems to vote
against his or her perceived policy preferences or in a manner that seems to be inconsistent with previous
voting behavior. An example of this anomaly is Justice Steven Breyer’s split vote in McCreary County v.
ACLU (2005), in which he voted against the posting of the Ten Commandments on public grounds and his
vote in Van Orden v. Perry (2005), in which he voted to allow the posting of the Ten Commandments on
publi¢ grounds.
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variety of backgfound data,” (2) those whb “attempt to relate these background
characteristics to actual decision patterns,” and (3) those who try to discover “to what
extent can these findings [statisticélly significant relationships] be said to account for the
variance in judicial vote patterns” (GmsSman 1966, 155;1-1554, 1561). Grossman argues
that the scholars in the second category “share certain basic theoretical assumptions”;
namely, that (1) judges are humans subject to their personal views and préjudices, (2) that
these scholars agreé to the benefit of studying one isolated variablé out of a complex
issue, (3) that institutional factors are important to judicial decision-making, (4) that no
“particﬁlar background variable ;accounts’ for certain types of decisions,” (5) that all
social background scholars view statlstlcal significance as correlation not causation, and
(6) that methodologically, all studies use non-unanimous decisions and accept “a
simplistic stimulus-response model of judicial behavior” (ibid, 1554-1556). |
Early Studies | |

" One of the earliest and most influential studies in social background theory is
John Schmidhauser’s The Justices of the Supreme Court: A Collective Portrait (1959),
which was tﬁe most comprehensive study of judicial backgrounds at that ﬁﬁle.
Schmidhauser’s study did not review judicial decision-making, but rather 'setvout to
establish “from what levels of American society have the ninety-one individuals who
served on the Supreme Court been chosen” (Schmidhauser 1959, 5). Schmidhauser
attempted to make an initial compendium of the U.S. Supreme Court. To do this,
Schmidhauser (1959, 6) reviewed the paternal occupations, occupational heredity, career
patterns, ethnic affiliations, religious affiliation, and the level and prestige of the nén-

legal and legal education for each of the ninety-one Justices. He broke the distribution of
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the Justices into six historical eras: (a) 1789-1828, (b) 1829-1861, (c) 1862-1888, (d)
1889-1919, () 1920-1932, and (f) 1933-1957 (ibid, 6)."® Since Schmidhauser’s study is
a compilation and not an analysis, the discussion will be limited to his findings regarding
the religious backgrounds of the Justices. In the first era, 1789-1828, there were twenty
Justices, all from high social status religious affiliations.!” Twelve of the Justices were
Episcopalian, while four were Presbyterian, two were Congregational, with one Justice
each from French Calvinist and Unitarian affiliations (ibid, 22). During the second era,
1829-1861, there were fourteen Justices, with eleven from high social status religious
affiliations: seven were Episcopalian, three were Presbyterian, and one was Unitarian.
During this time, there was one Justice, a Roman Catholic, from the intermediate social
status affiliations; and one Methodist Justice from the lower social status religious
affiliation. Finally, one Justice was classified as a general Protestant.

During the third era, 1862-1888, there were 16 Justices, with 12 from the high
social status religious affiliation: five Episcopalians, five Presbyterians and two
Unitarians. One Justice was a Quaker, which was classified as an intermediate social
status affiliation. Two Justices were from the lower social status affiliations: one a

Methodist and one a Dutch Reformed. Again, one Justice was a general Protestant.

16 «The historical periods are (a) 1789-1828, a period in which government was largely by
members of the gentry class; (b) 1829-1861, the era of the Jacksonian social and political revolution; (c)
1862-1888, a period in which wealth, particularly corporate, tended to merge with political power; (d)
1889-1919, a period in which corporate influence in government continued to grow, but also an era of
rising demands for social justice; (€) 1920-1932, a period of conservative retrenchment and corporate
ascendancy in government; and (f) 1933-1957, the era of the Rooseveltian social revolution and its
aftermath” (Schmidhauser 1959, 6).

17 “Religious diversity in America has at its root a social basis as well as a doctrinal rationale. To
some denominations attach factors of prestige and social status while others are viewed socially as
‘churches of the disinherited,” of unpopular immigrant groups, or of ethnic groups which, because of color,
have not been fully accepted. In keeping with the fact that most of the justices were selected from among
socially advantaged families is the heavy incidence of affiliation with high social status religious groups by

the justices” (Schmidhauser 1959, 21).
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Dun'ng the fourth era, 1889-1919, there were 18'Justices, who formed the most diverse
group in this study. Eight Justices were from the high status afﬁliations: four _
»Eplscopahans one Presbytenan two- Congregatlonahsts and one Umtanan There were
two Cathohcs and one Jew from the mtermedlate status afﬁhatlons Addltlonally, two |
v Baptlsts, tWO D1sc1ples of Chnst,‘ and one Lutheran, who represented the lower social
| status afﬁl'iations‘.lg, One general Protestant and one Justice, w1th no disolosed |
denommatlona] afﬁhatlon also served on the Court durmg this era. |

The fifth era, 1920- 1932, mcluded seven Justlces ﬁve who were class1ﬁed as part
of the high social status afﬁliations, including four Episcopa]ians and one Unitarian. The
- other twoj ustices were from the i‘ntermediate: status aiﬁhaﬁons including one Catholic
and one Jew. Finally, dunng the sixth era, 1933- 1957 there were sixteen Justlces Elght ‘
Justices were class1ﬁed in the hlgh soclal status affiliations, mcludmg three
. Eplscopahans, three Pre'sbytenans and two Unitarians. Three Justices represented the
tntennediate social aﬁiliations two Catholios andone Jew Three lower ‘social status _
vaﬂ'lhatlon Justlces were on the bench at thJS tlme, including one Methodlst and two
Baptlsts F ma]ly, two J ustlces were class1ﬁed as general Protestant

The purpose of presentmg Schrmdhauser s typology of rehglous afﬁhatlons is
two-fold. F 1rst it suggests that rehglous diversity waxes and wanes throughout h1story, |
- with the leastdlverse Court appearmg in the first part of America’s history and the most |
diverse occurring late in the nineteenth century. Second, it shows that a]though mainline

Protestant faith traditions have always had a place on the Court, religious minorities have

18 It is unclear whom Schmidhauser is classifying as the Lutheran during this era as he does not
1dent1fy the religious affiliation of each Justice. This classification is incorrect as it is universally accepted
that Chief Justice William Rehnqlust was the only Lutheran, of any of the Synods to be appointed to the

"U.S. Supreme Court. , ‘
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- also rnade politicalj stl‘ides and have increasingly becorne influential players in Alnerican
politics. The current Court is composed mostly of these minority faiths, which includes
-' five Justices that are Roman Catholic, two Justices that are Jewish, one Episcopalian ,
. Justice, and one Justice classiﬁedas a general Protestant. Tlus increased representatiOn '
: ‘ has brought to judicial 'policy making and law the nerspectives, attitudes and outlook of "
these minority faith tradltlons | |
One of the earlrest studies to utilized the idea that social backgrounds could
‘i in’ﬂ:uence judicial declslon—makmg was Stuart S. Nagel’s Judicial Backgrounds and
: Crimiﬁal Cases (1962) ' Nagel exnlained that he completed the study because scholars
vhave complled data” on the backgrounds of judges, yet d1d not apply it to decisions (see :
| ;1 generally Mott (1933), Ewmg (1938) and Schmidhauser (1959)) Nagel also claimed
| that “varlous other scholars have ‘compiled data on the different declslonal tendencies”
of Judges yet these same scholars have»nottned to* correlate [them] with dlfferences in
the background of the Judlclary,” (Nagel 1962 333 see generally Gaudet et al (1933),
Everson (1919), and Pntchett (1948)). Nagel Q1 962) sent 313 questlonnalres to state and
federal supreme court judges askmg for infOrr_nation on various social backgrounds o
- indicators, including party affiliation, membershjp v,‘invbusin‘ess and civil organizations,
former occuPatiorl_s, education, age, practicing geography, religion and ‘liberal attitudes on
general legal and criminal law issues. One hundred and nlneteen of the questlonnaires _‘ |
were returned. Nagel, analyzingcriminal cases heard by full courts during the 1955 court
session, then calculated the number of times a Justice voted for or ag'ajnst a criminal
‘ _defendant, combuting a “decisional score ‘representing the proportionof times he voted m

a criminal case” (ibid). Only cases in which the Court was not unanimous (no dissenting
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opinions) or was not homogeneous (only Republicans or only Democmts) were included
in the study. | |

Nagel found that there was a significant correlation between justices’ vote in
-, criminal cases and their party affiliation, tnembefship in the American Bar Association,
-previous occupation, and liberal attitudes in general and vspeciﬁcally in criminal caSes' ‘
(ibid, 335). Additionally— and relevant to this research—Nagel found a significant
. correlation in the voting behavior of Catholics and Protestants. “Catholics had an
avemge decision score for the defense of 52%, whereas the . . . Protestants had an |
average decision for the defense of only 28%” (ibid, 337). In addition, Nagel (1962, 337) |
divided the Protestant category' and COtnpared the “high incorne denontihatioﬁs’.’ |
(Congregationalist, Episcopalian, Presbyterian and Unitarian) ‘versus the /“low inconle B
_ denominations” _(B’aptiSt, Lutheran and Methodjst).‘ Nagel fOund that althongh
numerically low-income den_ominations tended to yote Inore in favo; of thedefense, there '
was no signiﬁcant stati‘stical diﬁ'efence between high'income and low-income protestant
denominations. Nagel indicated' that there were too few Jewish justices on the various |
" suprerne cour_ts to include that faith tradition in his study.

,'Also of interest_, and supporting his findings based upon religion, Nagel’s |
comparison'of the voting decisions of comparedjustices yvith full English ancestry versus -

those justices who “has at least partially non-British” ancestry Those justices who were

- vpartlally non-British had a higher dec151ona1 score in favor of the criminal defendant than

'those Judges of pure Brltlsh ancestry (1b1d). Wh11e there may be many reasons for this, it
is interesting to note that for this dlssertatlon research the Protestant denommatlons in

Nagel’s study tended to be of pure-Brltlsh ancestry (defmed by Nagel as English, Scots |
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and Welsh) while Catholics in America tended to be of Irish, German, or Italian, and
more recently, Hispanic ancestry.

In summary, Nagel provided persuasive evidence that in the general population
“persons holding certain positions (e.g., being a Democrat or a Catholic) with respect to
background characteristics (e.g., party or religion) tend to have greater sympathy for
lower economic and social groups than persons holding obverse positions” (Nagel 1962,
338; see also Campbell, Gurin and Miller (1954) and Tuner (1951)). Nagel claimed that
judges with these characteristics also held a more a sympathetic view of the criminal
defendant. Nagel’s study is important because he established that social background
factors, including religious affiliations, contribute to our understanding of judicial
behavior. More specifically, Nagel’s study showed that there is a correlation between
religion—Catholic versus Protestant—and high-income Protestant versus low-income
Protestant, and judicial voting behavior.

In 1970, S. Sydney Uhnér published a study using social background theory to
determine the likelihood that a Justice would dissent in U.S. Supreme Court decisions.
Ulmer justified the study of dissenting behavior by claiming, “that dissenting votes in
collegial courts and the opinions that accompany them can heavily influence the
allocation of values among relevant competing interests” (Ulmer 1970, 581).
Additionally, Ulmer claimed that the more dissenters on an opinion the more “influence”
the dissenting opinion will have in “the development of law” (ibid). Ulmer also claimed
that the study of dissenting opinions was relevant by claiming a “psychological need” to
dissent and that social background theory can identify those factors that influence the

need to dissent (ibid, 588). Ulmer also identified several reasons why a Justice may need
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to dissent, including the expression of hostility, sense of insecurity, the need to prove
worth on the Court, punish those who may disagree with the judge, provoke emotional
resr)Onses, or as an outlet for frustrations (ibid, 58845 89). | |
Ulmer points to Harold Lasswell’s 1960 study, Psychopatholbgy and POlitics as‘
the authoritative source of these reasons Lasswell had found that parental reJectlon
| could lead to more extreme pohtlcal beliefs and that sibling nva]ry could lead to
| ’aggressrve pohtlcal ideas. AJthough the above psychologlcal issues may be teased out by
social background theory, Ulmer found that the theory may also be useful to
unde_rstandmg judges without such_psychoses. Ulmer claimed that chlldren'are taught | .
B guidelines as to what is andb is not “appropﬁate 'behaviort” therefore, asvan adult a judge |
uses these predetermmed/leamed gmdelmes to “deﬁne” and ‘type” case mformatlon from
) whrch a dec1s1on on the merit of acase is made (U hner 1970, 589)
~ Ulmer’s (1970) mdependent vanables are: (1) Cathohc rehglous afﬁhatlon (2)
parental occupatlon pohtrcal-state level (3) place of b1rth rural and “) non-polmcal
: ‘,(academlc or corporate lawyer). These mdependent vanables were plcked because |
-the cultural and psychologlcal influences brought to bear on the judge with a
predisposition to dissent differ from those of the judge with the opposite
predisposition, and that these influences flow differently from the social
‘backgrounds associated with dissent and non-dissent (ibid, 590). .
His dependent variable is the number of times a Justice, with an above characteristic b
d1ssented in a case for 92 Supreme Court Justices from John Jay ¢! 789—1795) through
Potter Stewart (1958 1981) inclusive.
Ina s1mple cross tabulation, Ulmer found that being Cathohc havmg a rural birth

and being a non-pohtlcal lawyer were pos1t1vely related to dissenting on the merits of the

~ case. .However, Ulmer pointed out that of the 92 Justices, only six were Catholic. Ulmer ,
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then calculated the percent of Justices correctly classiﬁed finding that for all four |
independent variahles 69.6% were correctly classiﬁed.. The three positively' related
variables 68. 5% were correctly classified. Fmally, rev1ewmg the first (bemg Cathollc)
and fourth (non-political lawyer) found that 62% were correctly class1ﬁed Ulmer (1970, .
1593) also pointed out that backgrounds arenot “equally effective i in contnbutmg to the
prediction of our dependent criterion.” 'Ihe removal of rural birth fromk the four' | |
independent Variableequati.on dropped the predictabilityby only 1.1 percent. Therefore,
while having a rural birth was a somewhat significant predictor, religion and type of |
lawyer were more 'signiﬁcant. Finally, Ulmer found that there were 24 Justices
, mispredicted by all three positive variables However v“only three justices IWer‘e grossly '
| ‘mispredicted " with the others close enough not to be cons1dered an “undermmlng of the .
predlctlon model” (1b1d 595 596) | |
Ulmer s study points to two nnportant factors Flrst, the social background ofa

Justice creates the frarnework within wh1ch he or she w111 con51stently respond to speclﬁc
st1mulat1on Second, having a polltlcal parent socialized a Justice not to d1ssent, while v.
being of rural birth, a non-polltlcal lawyer or Cathollc socialized a J ustlce to dlssent
- However, as Ulmer points Out, the Cathohc ﬁndmgs are tempered hy the small number of
. Catholics in the study; only six Justices "Were Catholics w1thm the time frame of this
study; as such, “two-thirds of six Catholics were classified as frequent dissenters as.
' against 1/3 of 81 Protestants” (ibid, 597).:, Regardless of this tempering, what is |

: | importantto this study is the 'vfa'c't that religion, w1thln the vsocial background model, does

- play arole in Supreme Court decision-making.
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In 1973, Ulmer followed up his 1970 study by using the social background model
to review criminal cases before the Supreme Court from 1947-1956. Ulmer’s study was
different from Nagel’s study in that Ulmer focused upon the U.S. Supreme Court and
studied cases across ten years, whereas Nagel looked at state supreme courts as well as
the U.S. Supreme Court for 1955 only. Defining the dependent variable as votes in
support of the government in criminal cases, Ulmer (1973, 625) narrowed his
considerations down to 12 independent variables, which he found to account for 91.8% of

% ¢,

variance, and three variables “that appear to have some explanatory power:” “age at
appointment, federal administrative experience, and religious affiliation.” Age was
defined in years, administrative experience was defined dichotomously as “present or
absent,” and religion was separated into “Protestants from non-Protestants” (ibid). Using
a step-wise multiple regression method, Ulmer found that individually, age was the
highest-correlated variable to support of the government in criminal cases. When
administrative experience and religion were added to the stepwise regression, the
correlation increased to 70% (ibid). In other words, age, administrative experience, and
religion accounted for 70% of why the Justices voted the way they did in criminal cases.
What is important to the current study is that Ulmer (1973, 626) found religion improved
the “explained variance another 21 percentage points.” When Ulmer controlled “for
various combinations of two [independent] variables,” religion became the least
important of the variables (ibid).

While it may appear that Ulmer’s finding may weaken the assumptions
underlying this research, it is important to emphasize three points: (1) Ulmer’s findings

do reinforce Nagel’s conclusions about the importance of religion in judicial decision-
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making on the U.S. Supreme FCourt level, albeit in crinﬁnal cases, in that Protestants tend |
, te vote _for the gove@eht in criminal eases While Catholics tend to 'voteb more in favor of
the defendant, (2) | reiigioﬂ 1s stillva‘.siginiﬁeant bindicator of Supreme Courtrdecision-
: makiﬁg'behavior; andb(3) this dissertation does not claim that religiqn‘is the only or the
| primary social backgrpund MUenw on judiciel behai'ior. The purpoSe’ of this study is to

_ determine that in eases where faith tfaditioﬁs speak strongly toﬁerds the lege,l issues in
‘ fhe case, religion asan independent‘va;ll'iable is expected to inﬂUence Supreme Court
' ‘decision-makin'gf An eltemative appraisal‘ef the Significance of religion in criminal

eases from the Nagel and Ulmer studies. suggest iha_t “the linkage between religious
aﬂ_'iliation and ,veting m crlmmal cases may, tllerefOre, be socio-economic, ciass, and ﬂie

' inﬂuences emanating‘ﬁ'om the dispa;'ate socializafion patterns ,Whieh'characterize
 different classes” (Ulmer, 1973, 6‘28).‘ In an effort tols()rt ouf the differenee between ‘t.hev ‘

’ ‘soc‘i‘o-economic sociaiiiation an(i the“theologicarlbsocialization, this study foc;ises upon
v ﬁéedom of religion cases. | B

111 1988, Aliotta fevisited Ulnier’s» stﬁdies. In her Smdy, Aliotta used the '

“Justice’s teStimony before the Senate Judiciary Cominittee” coding for “power,
’échievemexvlt,v and affiliation ilnageryf’ t'o determihe if there is a"‘relatio‘nship between
j»ud‘ges’__psychollogicé.l disposition and their,deeision making behavior” (Aliotta 1988,
2‘67).’ _Aliotta ( 1988, 268) uses motive imagery analysis which claims that words can
“indicate a psycholegical need for achievement, power, and afﬁliatioﬁ to see if these needs
influenced the likelihoed that a Juetice would write a majority opinion, a concurring
opinion, or»a.dissenting oeirﬁon (see als:o_‘McClel.land etal. 1953; Winter 1973; and

'Heynes et Ial. 1 958). In addition to the three needs, Aliotta added several background
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charaCteristics in order to .e)r-amine their influence as well, selecting those that had
ernerged as ‘;predictors of participation” from earlier studies. These additional
characteristics included religion (again an over simpliﬁed non-Protestant/Protestant
vdichotomy), parents’ occupation (high/ititermediate/low prestige), place of rearing - 1
(urbavn/non-urban)v pre—legal education (average/prestigious) legal education
(average/prestlglous) politlcal expenence (elected non-Jud1c1a1 or high admmrstratlve/ »

not) _|ud1c1al expenence (yes/no) party 1dent1ﬁcatlon (Democrat/other) and length of

- service on the Court (5+ years/under 5 years) She then applled motive imagery analysis

to ﬁfteen of the thlrty-two Justices who testlﬁed before the Senate between 1925 and
, 1984, and where the testlmony was recorded.]9 |
: “ Aliotta a 988, 277) found that Justices who tended to write majority opinions had

past political experience and a high need for power but did not have a‘high’
correspondlng need for afﬁhatlon or achievement none: of the other independent
'vanables were statistlcally s1gmﬁcant Justices who cast concurring or dissentlng votes
~ without writing an opinion tended to be raised i in urban areas, had a low need for
, ..achievement and graduated from 'an average law school w1th all other varlables not
| statlstlcally s1gmficant (ibid). Fmally, Justlces who voted to concur or dissent and wrote
an opimon tended to lack polrtlcal and Jud1c1a1 expenence have a strong need for
achlevement, and little need for afﬁhatlon, with all other varlables not statlstlcally
significant (ibid).

Aliotta’s study_ is interesting hecause it shows that social background theory is

- applicable to other areas of judicial decision-making, not just decisions on the merits of |

1 These Justices include Blackman, Brennan, Fortas, Frankfurter, Goldberg, Harlan, Jackson,
Marshall, O’Connor, Powell, Stevens, White, and Whittaker, and Chief Justices Burger and Rehnquist.
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the case. Social characteristics can embolden a Justice to take a more active stance
- against the other members of the bench Another mterestmg conclus1on from Aliotta’s
study is that her findings do not support Ulmer s ﬁndmvg that religion may indicate
concurrences or ,dissehtion in cases. In Aliotta’,s study, religion did not appear‘
; statistically sigrﬁﬁcant "for ‘any of the d_dependeht variables. Aliotta’s ﬁuding is not
" -worrisome for the current study l’or the following reason. Why a Justice may or may not
write a concurrlrlg or diSSentlng opinion seems alittle more ,esoteric and a little less -
im‘portant than how 'they would vote on the merits. Many masons may compel a Justice
to (write or rlot write an opiniorl; ar‘rywhere from the need for power to a lack of time or
interest. What can be taken from Al1otta s study i is that the social backgrounds of U.S.
'Supreme Court J ustices play a role in some of the dec1s1ons they make beyond the merrts |
- of the case. | | |

‘In 1931, C. Neal Tate published_a study showing that the soci'al bacl(ground L
model could provide “satisfactory er(planations for variation iu [judge’s] decision-making '
behavlor” (Tate l98 1, 355). Tate picked variables fOrth_is study that were less esoteric -
and more‘ definable than used in earlier studies to show that judicial backgrouuds could |
be operationalized and “easily irrterpretable;"in a statistical analysis (ibid). | Tate’s‘(198_1,
- 356) data were based on the “justices’ voting in all split decisions in civil rights and
' liberties and economics cases reported from October 1946 through September 1978 (N—
2327). Tate excluded all cases that could not be classified as civil rights or economics,
aud cases whose outcomes could not be classified as liberal or cohservatlve.

Tate’s first ,calcul;ation was to determine the percehtage,of times each J ustice

voted in a liberal manner in civil rights and economic cases. Tate’s calculations for each
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Justice was similar to those calculated by Glendon Schubert in his classic study The
Judicial Mind Revisited (1974, 60). Tate then used his liberalism score as the dependent
variable for his study. Tate’s twenty-one independent variables were broken into four
categories. The first category, which includes birth, upbringing, and education,
encompassed year of birth, region of birth, religion, size of childhood town, and the
prestige of the Justice’s pre-law and legal education. The second category, career
characteristics, measured the Justice’s previous judicial experiences: holding elective
office, service in the Department of Justice, office at appointment, and appointment
region. The third category, age and tenure, includes age of Justice at appointment,
appointment year, tenure on the Supreme Court, year tenure ended, age at mid-tenure,
and age cohort. The final category, partisanship, encompassed Justice’s party
identification, party of appointing president, and the appointing president (Roosevelt
through Ford).

In the second part of his study, Tate used a stepwise regression analysis in which
he included “both forward inclusion and backward elimination procedures” (Tate 1981,
361). Tate’s findings were impressive in that he could explain 72% of the variance in
voting behavior for economic cases and 87% of the variance in civil rights cases (ibid,
362). He found that career experiences and partisan affiliation were the best indicators
for a Justice’s liberalism in civil rights and liberties cases (ibid, 362). Specifically, party
identification, Truman appointee, Nixon appointee, appointment region and types of
prosecutorial experiences were all statistically significant. Indicators for a Justi;:es’

liberalism in economics cases also included career experiences and partisan affiliation.
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Specifically, arty 1dent1ﬁcatron, appomted ﬁ'om elected office, and extent of _]lldlCla.l
‘experience were all stat1st1cally s1gmﬁcant 1nd1cators

Tate_} s fmdmgs are relevant to this current study for two important reasons 'First, ’
Tate showed that the social background model can be an indicator of voting behavior
Statlstlcally, Tate’s ﬁndlngs show a strong assoc1at10n between social background theory -
and votmg behav10r contrary to what soclal background detractors predicted (see below
fora discussion of the limitations of the social background model). Although he founda
strong correlation between certain‘background characteristics" and vOting behaviorof
- Supreme Court Justices‘,rTatev does state that until his ntodel is tested on other courts—
lower ‘federal and state appellate courts—+—his findings are suggestive (ibid,"363). | Tate’:s_
caveat is m line with every other scholar who used the social background model in
o explaimng Jlld.lClal behavror By clarmmg that his findings using this model are .
‘suggestive and are correlatlve to Jud1c1al votmg behavior, these scholars do not claiming .
causatlon. | | |

Tate’s second unportant ﬁndmg concerned re11g10n In most studies usmg the
soclal background model, religion seems to be a consistent, significant mdtcator of
- judicial votmg behavior. However, Tate found that religion was not significant. Tate
(1981, 362) claims that “this ﬁnding is surprising, since in the literature Protestantism
‘was consistently associated with conservatism on civil liberties, and since religion had :
the highest zero-Order correlation with %LIBCL [percent liberalism in civil liberties
cases].” Tate concluded that when the impact of the signiﬁcant variables “have been
taken into account, religious afﬁliation adds little or nothing” to the Justices’ liberalism in

- civil rights cases (ibid). While‘Tate’s finding do not support the assumptions of my
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: research, several factors need to be cons1dered First, the majority of social background
studles even those with multl-vanant regressions, show that religion is statlstlcally |
31gruﬁcant in judicial votes. Second, Tate coded,hls rel1g10n variable asa dichotomy, -
* where 0=Protestant and l%—Non-Protestant. The problem with Tate’s coding of the
religion yariable is that Tate lumps Jews and Catholics into the same category. 'l'his |

measure of religion is arguably flawed as it is not logical to combine a Christian and a

R | non-Chnstlan fa1th tradltlon together These faith trad1t1ons are umque and have their

1nd1v1dual worldv1ew and outlook on human behawor Other scholars usually leave
| Judmsm out entlrely. Another issue w1th Tate’s codmg that is contrary to-most social

| background studies is the grouping of all Protestant faith traditiOns together. Many
- Protestants would take exceptlon to thlS groupmg and qmckly pomt out the dlfferent
| worldv1ews and outlooks on human behav10r of the vanous Protestant faiths. In short an
- Angllcan 1s nota Method1st isnota Baptlst |
The Use of the Soelal Background Model in Comparatlve Contexts E

The soc1al background model has been successfully used in explalmng 3ud1c1al

behav1or on const1tut1onal courts in other nations. C Neal Tate and Panu S1tt1wong
| (1989) found that soc1al-background theory was useful in explammg dec1s1ons by the

.‘ ‘Canadian Supreme Court. Tate and Sittiwong’s study rev1ewed the non-unammous c1vil

| rights and economic cases of the Canad1an Supreme Court dec1ded between 1949 and
1985. The 1949 date is 31gmﬁcant as that was the year Canada abol1shed appeals to the
rJudicial COmmittee of' Prlvy Council in England which had the authorlty to review
decisions of the Canadian Supreme Court. Also s1gmﬁcant in Canadlan _)ud1c1al h1story

was the. passage of the Const1tut10n Act of 1982 which effectively abolished the
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supremacy of the Canadian Parliament. “This allowed the Supreme Court of Canada to
: shed its narrow adjudicatory role and move towards a more policy-making role (Tate and
Sittiwong 1989, 901). |
Tate and Sittlwong (1989) first calculated the percentage of times each Canadlan
] ustice voted in a liberal way. They then u‘sed this percentage as the dependent variable
| in their study. The independent variables for their study included region and language; |
which addressed the Quebec/non-Quebec regional d1chotomy as well as language
drchotomy that parallels the regronal cleavages (westem provmces/other prov1nces) (1b1d | :
906). Other 1ndependent varlables mcluded religron,(Catholic/non—Cathollc) '
) professmnal background (engaged in pnvate practice/others) Judrcial expenence
(number of years of experlence as ]udge) polltlcal experlence (some experience/other),
political party of appointmg pnme minister (as Canadian Judges do not ¢ openlyv profess
party 1dent1ﬁcat10ns, appomtingpnme mimster party is LiberaJIConservative), and |
appointing prirne minister (Pﬁrne Minister ng/Prune Minister Trudeau; King/Others?
Trudeau/Others) (ibid, 907-909). The only statistical issue that these characteristics
ralsed was the collinearity between regron and religron ‘As Quebec is closely assoclated ’
w1th Catholicism, the authors needed to find a way to separate out the influence of region
from the influence of religron To that end the authors created a “Non-Quebec/Catholic
i Index and coded the groupings as follows l—Quebec Protestants, 2—Quebec Catholics
-Non-Quebec Protestants 4-Non-Quebec Catholics (1b1d 909).
| Tate and Sittiwong (1989) found that in civil rights? civil 11berties, and economic
cases, religion was a statistically significant factor in'ho'W": the Canadian judges voted. In |

both areas of law, Catholics tended to vote in a liberal manner and non-Catholics tended
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to vote in a more conservative direction, regardless of the region of the court. This
finding is consistent with the idea that “Catholicism has been associated largely with
liberal values and voting behavior in Canada, just as in the United States” (ibid, 906).
Tate and Sittiwong’s study shows that religion and political ideology can be closely
linked, therefore, as my research will show, Justices are likely to vote in keeping with the
tenets of their professed faith tradition (controlling for political ideology). In fact, faith
traditions can be a possible influence a Justice’s political ideology. These findings
reinforce the use of religion as the main descriptive factor in the current study.

Tate and Sittiwong’s (1989) findings are interesting for several reasons. First,
they again show the utility and explanatory power of the social background model.
Second, they show the utility and explanatory power of religion in explaining why judges
vote in a certain way. Third, the characteristics for liberalism or conservatism in Canada

‘are very similar to those characteristics in the United States. This point is significant
because the United States uses a common-law legal system and Canada uses a mix of
civil law system in Quebec and common-law system outside of Quebec. In addition,
there is a requirement that at least three of the nine judges on the Canadian Supreme
Court be from Quebec. Despite these differences, judicial decision-making behavior in
both United States and Canada seem to be very similar in nature; that is, similar political
and socio-economic characteristics influence judges regardlesé of the type of legal
system.

Social Background Theory and State Supreme Court Behavior
Songer and Tabrizi’s (1999) study showed the utility of the social background

model in explaining state judicial behavior. Songer and Tabrizi’s study is very similar to
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the current research; with the excepti'orr that only it reviewed the votes of state supreme
court justices, while my research reviews the votes.of U:.S. Supreme Court Justices. -
‘Songer and Tabrizi'conducted their research because there were no pre-existing studies
that examined the effects of rehglon on the behavior of state supreme court Justlces who
were Evangellcal Christians. In their study, Songer and Tabrm used the vote of the state
supreme court justices as the dependent variable, coding 1= liberal vote aud 0=

'v corrservative vote, in three areas of law: cnmmal blaw; gender discrimination, and
obscenity. 'Ihe timeframe of the study was :1 970-1993, during which the authors used the
‘universe of gender and obscenity cases, ‘and a random sample of thirty death penalty
cases per each vear. i‘he;tiuthors excluded auy'casfe that did not interpret policy or )

. prccedeht and those that did not have comptete data (Songer and Tabnz1 1999, 511).

There were numerous ihdependent variables. For the religion variable, three -
dummy varrables were created Roman Catholic, Jew1sh, and Evangellcal wherem 1= the |
Just:lce was a member of that farth and 0==otherw1se (1b1d, 513) 20 additional mdependent |
variables were political party (Democrat/Republicau), prosecutor (former prosecutor/no),
Supreme Court‘ policy, state citizerr ideologv (100=most liberal mass ideology/1=most
‘ conservative mass ideoldgy), elected judges (justices from states with judicial
elections/justices from states with merit appointnlents), party competition (complete

competition/no), case facts death penalty (female victim, police officer victim, multiple

‘  «Evangelicals were defined as all those who claimed to be affiliated with the Southern Baptists,
American Baptist, or the Baptist General Conference; any of the Holiness churches including the Christian
and Missionary Alliance, Church of the Nazarene, Free Methodist Church, Wesleyan Church; the Missouri .
Synod or Wisconsin Synod Lutherans; Orthodox Presbyterians or the Presbyterian Church in America;

_ Pentecostals such as the Assemblies of God, Church of God, or the Christian Reformed Church; or the
" Churches of Christ, Seventh-Day Adventists, or the Evangelical Free Church. The excluded category that

serves as the reference group for these three dummy variables is the group of mainline Protestants,

- mcludmg meémbers of the Episcopal Church, the United Church of Christ, the Evangelical Lutheran Church

in America, the Umted Methodist Church, and the Presbyterian Church USA” (Songer and Tabr121 1999,
513).
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murders, rape, robbery, death-qualiﬁed jm"y, crime), case facts gender discrimination
(facial, policy type, behi gn, real difference hetween genders defense, scrhtiny of eourt),
| and case facts ohsoenity(ﬁlm,' text',‘ pictora], restricted to adult use; First Amendment
defense, hroof of “scienter” which is to prove that the defendant _khowingly ‘broke the
law) (ibid, 514). | . R
'[he findings of - Songer and Tab'rizi’s.‘(_l 9:99).1reSearch ere eompellihg, fof'they
- show that religion influences the votes of justices on state supreme courts. In death
henalty,cases, Evangelical judges were more likely than Catholic, Jewish or Mamhne
_Protestants’,. in deseeng order of "conserva‘itism, to vote to afﬁrm the death penalty
- sentence, which is cohsistent with their overall conservative view of the death penalty.
. }’The OItly case facts that enhanced the coﬁse;;atiSm of the decisioh—ntakihg outeoine for
all justices werethe preSence-of bmultiple murders; that the defendaht was not charged
:\avith.rape, and that vthe: defendahtagi'eed that thetnalhad a d'eath-qltaliﬁed Jury In
gender vdiscrillnination cases, Evangelieal j‘ustices were more_likely. than Maihlihe ‘
Protestant, Catholic, and ‘Jewish‘ jﬁstices-, avgain‘ in tiescendihg order"‘of censerx)atism; to
- vote in a eonservative tnahner. The_only‘ case fécts that,enhahcedithe conservatistn of the
decision;making outcoxtle for, all the justices Wem that the discrimination was ‘n'ot fa01a1 |
and that the diseriniihation policy was ctiminal, not civil. Finally, in the obscenity cases, : '
| Evahgelical justices again voted in a mere COnsewative manner than Catholic, J ewish, -
~and Mainlihe Protestant justices, in descendilig order of eonservatism‘. More
conservative otttcomes in the overall decision-making’were fouhd in cases where adult
material was not limited to adults and whendefehda_nts did not claﬁn a lack of proof of

~ scienter, although it must be pointed out that the more conservative outcome for underage
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invol\}ement in obscenity may stem_froru consistent pr_ecedent set.by the U.S. Supreme

Court that restricts the availability of adult materials to minors (ihid, 521-522).

: Additionally; in all three areas of law, Judaism was not a statisﬁcélly significant indicator '

| of the liberalness of judges” vote'. Furfher, in the area of gender discrimiuation cases,

Roman Catholicism was not a‘statisﬁcally siglﬁﬁCautvindicafor. '

As stafed earlier, ,Souger and Tabrizi’s research is very nnportant to the cunenf

study because it demonstrates on an empirical level that religionk can and does 'inﬂueuce

| | the votes of just‘ioes. Howeuer, theif Study raises a nuinber of isSues and importaut
"contrasts with the current di'ssei'tation research. F irst, although Songer and 'I_'abrizi take
the ifnportantvaud rare step of breaking out the Profestaut faith traditions,’vthey do ,uot go

far enough and break out all of the traditions that huve been reoresented on state courts.

| While many faith traditions seem to be similar enough that they oan be lumped together,
it i:s i_rhhortant to uudefstand that there are importé.nt differences among fhein, or‘ else the-
faiths would héve long since united into one faithtl*aditiou‘ or uot have separoted in'the . |
flrst place.. ‘As‘ an example, AngliCéns and Methodists are not members of the same faith,
although they are both classified as Mainline Protesfants and are lumped tOgethe'r T
studies (Songer and Tabrizi 1999; Kettstedt aud ‘Green 1 99‘3); Methodislu broke away
from Anglicanism in the early 18 century. ‘,Further, PreShyterians canhot be lumped in

~with ‘other ;MainlinePr.otestant or Evaugelical Protestant fa1th traditions, or even with -
each other. Most classiﬁcations‘have the Presbyferian Church (USA)asa Maiuline

' Protestant fa1th while the Presbytenan Church of Amerlca and the Orthodox Presbytenan

Church are 11sted as Evangehcal (see above)
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Second, state-level courts and federal-level courts are two very different types of
courts. State supreme courts cases can still be appealed to the U.S. Supreme Court if a
federal question is presented in the case. Further, state supreme courts and lower-level
federal courts must adhere to the precedent set forth by the U.S. Supreme Court.
Essentially, influences exist on judicial decision-making may be dependent upon the level
and type of court. What may be influential to a state supreme court, or federal district
court may not be similarly influential to the U.S. Supreme Court. In sum, what emerges
from this literature review is an appreciation that although the social background model is
not currently applied to questions of judicial decision-making, it is a powerful framework
for determining the influence of socio-economic background factors on judicial decision-
making on the U.S. Supreme Court, state high courts and the court systems of other
countries. Additionally, these studies show that the faith traditions of the Justices can be
an important indicator of why a judge would decide a criminal or civil rights case in a
certain manner. However, the current study seeks to go a step further than the reviewed
literature and clarify specifically the faith traditions that have the greatest influence on
Supreme Court decision-making.
Critiques of the Social Background Model

Although prior research has revealed that the social background model is a useful
analytical framework, the model does have its scholarly detractors. This study does not
make the claim that the social background model is a complete explanatory framework
for understanding judicial behavior. Of the criticisms lodged against the social
background model by its critics, this study will address only the one which this author

regards as the most significant—the claim that the social background model has not, and
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cannot, established a .solid link between th’e backgrounds of Justices and their ,voting :
behavior. | | | o
ThlS cr1t101sm suggests that soc1al background theory has fa11ed to establish any o

| real link between the backgrounds and votes of the Justices. These cnt1cs claim that |

_ Jud1c1a1 backgrounds:zarevonly 1nd1rect mﬂuences upon _|ud1c1al 'dec1s1on'-mak1ng because
they are 1ntermed1ate and therefore more 1nd1rect mﬂuences upon behavior (Schubert

: | 1964 Grossman 1967, Murphy and Tanenhaus 1972) Illustrative of these 1ntermed1ate
| ~1nﬂuences Murphy and Tanenhaus argue that soc1al background mﬂuences are sub_|ect
to professional trarmng, perceptlon of the role as a Judge and the decision process
(Murphy and Tanenhaus 1972, 109) Tate s 1981 study was conceived to respond to this
B spemﬁc cnt1cism. ‘Tate’s study‘found that the backgrounds of the J ustices could account
. for “70 to 9.0‘percent of the variance in the .lustices’ liberalism in the two case areas, ciyil
T rights ’and liberties and economics, which have éceived paramount attention from the -

| court” (Tate 1981 355). |

" Tate (198 1) then drrectly addressed the critics who claim that the social

background model is too sxmpllstlc and that 1ntermed1ate influences are a better predictor .
of behavior. Frrst Tate (1981, 363) correctly pornts out that the ab111ty of the soc1al
' background model to account for seventy to ninety percent of va.nance should put to rest
| “the supposedly mherent limitations on the explanatory potential of background models
that cnt1cs claim. Second Tate argues that social background models do not reflect the -
s1mpllst1c “social background equals votes” log1c that cnt1cs cla1m Social background -
models can, and routinely do, include heredity factors, professional tralmng, and

associations as part of their statistical modeling (ibid, 364). Therefore, the social
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background model does not simply look at the education or the size of a Justice’s
hometown, but al}so looks at heredjty factors such as age; birth region, parental ‘education,
and intermediate factors such‘as prestige of law school, professional and social
mernberships previous occupation' and judicial eXperience In short, the social
: : background model can be a very soph1st1cated and powerful explanatory framework for
]ud1c1al dec1s1on-mak1ng | o |

- | Additionally, S. Sidney Ulmer argued that earlier studies of the social background a
- : vmodel bmay have been weaker than necessary due to the way in which’ the variables were
coded (U Imer 1973 629) Ulmer observed that critics such as Bowen (1965) have
“dichotormzed contmuous varlables when it was unnecessary to do so for any reasons of
methodology” (ibid). This codmg can result ina loss of mformatlon that can result in
: weaker relatlonshlps that may have been apparent w1th a more refined model (1b1d)
- F1nally, Ulmer argued that the lack of “1mag1nat10n on the part of scholars asto what
may mﬂuence dec1s1on-mak1ng may hmlt the potenttal of the background model. Ulmer |
stated that for courts'at di'fferent‘ levels and m different countries, “it may be necessary to
alter variables on both sides of the,equation”' (ibid).f‘v Overall, Ulmer argued that the |
model might be limited by the scholarly imagination of its users. o

 Finally, in 1986, Ulmer made a sigrlif'rcant breakthrough in'social background

| scholarship. In his article, “Are Social Background Models Time-Bound?” Ulmer |
established that time may affect the inﬂuence of social background variables on judicial
| votes. “When Ulmer examined social background inﬂuences overa sixty-six year period, B
he found that they only accounted for thirty-five percent of varianCe. However, when ,the

: same model was used to'explain votes between 1903-1935 and 1936-1968, Ulmer found
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B that “the model accounted for 72.3% of the variance in the second period but only 18.4%
of the variance in the first” (Ulmer 1986, 965) Essentlally, this ﬁndmg demonstrates that. d
‘what may be mﬂuentlal in one court era may not be so in another. U]mer s study actually
' addresses two issues that arise \mth the s001a1 background model The first is that taklng
‘time into account makes the soclal background model a more sophrstlcated ﬁ'amework
and may make weak associations more robust'.' The second observation presented by this
| author is that by not taking tinte into account could Iead to'inconSistencieS' of outcomes
between social background studies as acknowledged above Each of the above studies
' ‘uses a dlfferent tlmeﬁ'ame for the cases in the1r studles Therefore wh11e not proven, At rs
not too great ofa leap of loglc to theonze that religion may have been more influential to
one groupmg of Justices than to another group of Justlces |
| Conclusnon ’ o o
Although the s001a1 background model is not w1dely used today in judicial
= de01s1on-mak1ng scholarship, it is a useful tool for understandmg why Justlces vote as
they do in certain cases. In looking at background factors such as rehglon, region of brrth
"and parental occupation, as well as the intermediate factors such as prestige of law |
school, former occupation, and judicial experience, scholars ,obtain a richer and more
detailed view as to the factors that influence judicial decisionfmaking. Additionally, the :
~model can be used to examine a variety of courts, including state, federal, and
mtematlonal ones. |
Smce its begmmng, the s001a] background model has steadlly grown into a more
| soph1st1cated ﬁ'amework for ana1y51s Nagel’s (1962) research demonstrated that the A |

- social background model was statistically sound.and could be more complex than simple
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lists of characteristics and contingency tables. In 1970, Ulmer’s findings indicated that
the social background model did not force all factors to be equally influential. Ulmer
demonstrated that it was possible to determine whether certain factors were more
influential than others in the decision-making process. Additionally, Tate (1981)
determined that the social background model was not a simplistic “social background
equals votes” model. Taking into consideration background and intermediate factors,
Tate showed that sometimes background factors overcame intermediate factors in
influencing judicial decisions. Tate’s study was an answer to the cﬁtics who perennially
argue that direct links between social background and votes could not be determined
since intermediate factors minimized the influence of a Justice’s background (Schubert
1964; Grossman 1967; Murphy and Tanenhaus 1972).

Arguably, the most groundbreaking development in the social background model
was Ulmer’s 1986 study that the social background model was time-bound. Simply
stated, what may be influential in one judicial era may not be influential in another.
While Ulmer also argued that more research was needed to strengthen this claim, his
finding that time as a factor should be considered in social background model research
went far to explain some of the weak correlations found in past studies. As this author
argues, it could also explain some of the anomalies in Justices’ voting outcomes.

The prior work examined in this chapter also shows some important similarities.
These studies tend to focus on civil liberties, civil rights, criminal, and economic cases.
This is understandable as these areas of law command most of the Court’s attention and
therefore have the largest number of observations. Second, previous works use a short

timeframe for study. Nagel used cases from 1955, while most other studies used cases
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from various 10-year time spans. Ulmer was the notable exception when he used a 66-
~ year ﬁme ﬁame to show that the mode1> was ﬁme-Bomd. Third, these studicé tend to usé
thé saine :backgr‘ound factors for their studies. This is again understahdable as most :
_studies build on pre;/io'us work and therefore Vaﬁables are repeated. Replicatioh of prior | :
~ work is useful for the cufrent _study as it shows repeatediy ihat religipn is an importhnt
v#_riable to jvudicia] decision—making. However, as Ulmer (1973) warns,'vthis‘;lack of
e irhagination mayjlim‘it the social background model as diﬂ'ereht facitors'ma'yv inﬂuenéé- -
' diﬂ'erént f;ourts; theref&e, scholars must use theif imagihation t(‘)y be sure néw,: unsfudicd
fagtbfs are not ignoréd. Finaily, ﬂiese studies do not‘bre_akovuvt the various faith traditions, |
4 ,preferﬁng to qbde religion in‘mostl'y ‘diéhotomous Protestant/Catholic desig‘nations, with
 J udaism oc;,césiqnélly toséed in‘vfovr gobd measm;:.‘_ Very ra,fely is Protestantism broken
. out into Mainline’/Evangelivcalvs or ngh hﬂueﬁce/Low Influence. As Uhne_r (1973) agaili
] warns, someﬁmes there 1s no memOdologicaI reason to use dichotomous coding, and
dohlg so could lead to wéakér resq_lts of analysis.‘ | |
" This dissertatio;i rgsearch‘ éddressesr some of these concerns raised in previbhs
studies. First, it narrowlyk fvauéés‘(;n é subset of c_ivil libénies%ﬁeedom of religio‘n'
'qas"es. No previous study has fdcused exclusively on freedom pf feligion cases. Turning
aﬁenﬁdn to ﬁcedoin of religion is Worthy of systématic study and exé.t_rﬁnation as an éveré
more pressing legal issué in the 20" century and a probably increasingly significant issué
| ,iil'ﬂle 21" century.. Sécond, the current study seeks to examine the J ﬁstices’ behavior in
cases over a llonge‘r time frame than has been the norm. Using cases ﬁ'om the Vinson.
Court era to thé Rehnquist: Court era, this sfudy encompasses 64 years, just two shy of

Ulmer’s 1983 study. By expanding the time frame from the usual 10‘yeaIS to 64 years;.
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this study will try to capture voting behavior in several court eras during the 20™ and 21*
centuries. And third, this study will mainly use the faith traditions of the Justices as its
independent variable. This research effort does not revert the social background model
into a simplistic equation; to the contrary, by using statistical calculations beyond linear
and logistic regression, this study addresses the sophisticated interaction between
religious faith traditions and judicial voting behavior. The next chapter presents an
analysis of the Supreme Court’s approach to freedom of religion cases, the Establishment
Clause and Free Exercise Clause—the first liberties enumerated in the First Amendment

of the Bill of Rights.
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FIGURE 3.1. Simple View of Social Background Model

Social Background —» Votes

Source: Walter F. Murphy and Joseph Tanenhaus. 1972. The Study of Public Law. New
York: Random House, Figure 1, p. 109.
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FIGURE 3.2. Better View of Social Background Model

Social Bacmou"d\Profesﬁon i y Values
Training and Votes

. Associations , /
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Source: Walter F. Murphy and Joseph Tanenhaus. 1972. The Study of Public Law. New
York: Random House, Figure 2, p. 109.
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FIGURE 3.3. Best View of Social Background Model
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Source: Walter F. Murphy and Joseph Tanenhaus. 1972. The Study of Public Law. New
York: Random House, Figure 3, p. 109.

98



‘Chapter 4 |

THE SUPREME COURT’S APPROACH TO FREEDOM OF RELIGION '

“Congress shall make no law respecting an establishment of religion, or prohibiting the
‘ free exercise thereof™ . . . (U.S. Constitutiorz, Amendment I)

' Introduction :
Although the relationship he;tween\religion and politicsrhas been debated | )
| . throughout American histo,ry (Curry 1986; Hamburger 2002, Miller 1953,'Morone2003v)‘, ’
‘a studybof religious_ freedom ’cases. shows that the U-.S‘ Su"p'reme Court has been unable to
clarify or even assist in settlmg the debate. Slnce the 1940s when the Court began to
vaddress freedom of rellglon, it has been unable to create a umfonn evenly applred
E _]urrsprudence or legal reasomng to the area of rellglous freedom. The Justlces have |
created and dlscarded several legal theorles and tests and currently they are unable to
- adhere to a spec1ﬁc deﬁmtlon of what religious freedom may mean in Amerlca. This
| lack of consensus among the Justrces clearly shows that purely legal explanatlons of
Supreme Court decrsron-makmg are not helpful in advancmg our understandmg of
_ Supreme Court outcomes in freedom of religion cases.
| Placed ﬁrst in the First Amendment of the B»ill of Rights, the two religious clauses
- were the final product ol' the 'Founders’ attempt to break with the European model of the
: church-state relatlonshlp The first. colomes were establrshed in Amerlca by mmonty
religious groups from Europe in order to obtain relrglous freedom and to establish the
cscity on the Hill” for all the world to see and emulate; but, that freedom was for |
themselves and not for members of other faiths. -‘The New England colonies showed little

_ tolerance to non-adherents, and established public taxes to support the minister of the
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colony (Curry 1986, 209). Dissenters were forced out of the colony, either into the
wilderness (as with Anne Hutchinson) or back to England (as in the Browne Brothers)
(ibid, 10-11). However, in a short time most European faith traditions were to be found
in the American colonies; however, it took longer for religious freedom to take root. By
the time America won the Revolutionary War, most of the colonies were willing to allow
religious freedom to Protestant denominations and extend tolerance to Catholics and non-
Christians. With this uniformity of religious law the Bill of Rights, including the First
Amendment, were a “consensus of Congress and {the] nation” (ibid, 193).

Many of the Framers had strong ideas regarding religious freedom in America,
including George Washington (Munoz 2003; Boller 1963), John Adams (Witte 2000),
Ben Franklin (Lubert 2004), and James Wilson (Hall, 1997), to name the better known
ones. However, as religious jurisprudence in America has focused upon the writings of
James Madison and Thomas Jefferson, this study will share a similar focus. Two
writings most often cited and quoted in religious jurisprudence are James Madison’s A4 |
Memorial and Remonstrance Against Religious Assessment and Thomas Jefferson’s
Letters to the Danbury Baptists. Both of these documents argue for the separation of
church and state, with Jefferson’s letter being the source of the phrase “a wall of
separation” between church and state.

As this chapter will show, for the first 150 years of America’s religious history,
cases involving religious freedom rarely appeared on the Supreme Court’s agenda.
However, beginning in the 1940s the Supreme Court began to consistently hear cases
involving the religion clauses of the First Amendment. The Warren Court did the most to

expand free exercise of religion and limit the establishment of religion. It was in Everson
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v. Board of Education (1947) that rJustice Black introduced the political thought of
‘Madison and Jefferson into Establishment Clause jurisprudence, claiming that, “In the
Vwords of J eﬁersom the clause against establishment of religion by law was intended to
erect ;a vva.ll of separation between Church and State’” (E'versort, .l 5416) : (This caseis |
' dlscussed in detail below ) Although thls statement has been greatly criticized, it has
‘ remamed the comerstone of Establlshment Clause Junsprudence ever smce |
The debate over the constitutional boundaries of churchand state and mmonty N
; _religious freedom isa perennial problem before the Court. In the middle of this'conﬂict
stands the U S. Supreme Court Charged with the mterpretatlon of the U.S. Constltutlon, |
“the Court’s functlon is to define the boundanes between church and state | “Over the past =
50 years the sngnals from the Umted States Supreme Coun regardmg the proper | |

'relatwnshlp between rehglon and govemment have been amblguous at best” (Homan :

2002, 1). Freedom of rehglon cases pose ]unsprudentlal problems for the Court as it tries ~ o

to devise. tests and standards to resolve soc1etal conﬂlcts over the proper role of church
and state under our Constltutlon |

Although this study uses the soclal background model, it is necessary to descrlbe
the history of Supreme Court’s jurisprudence in the area of ﬁ'eedom of religion—thus'
addressing the legal and neo-institutional models of judiCial decision-making. l:‘irst;
 when discussing any area of law‘it is important to understand the substantive issues oyf
past cases and how the ‘Coun decided them. Second, by reviewing religious freedom
- cases in the context of the law, this study shovvs that the legal model does not adequately

explain the Supreme Court’s religious jurisprudence since the Vinson Court.?' Third, a

21 The Jegal model emphasizes the role of stare decisis (Knight and Epstein 1996), originalism
(Whittington 1999), legal tests (Kritzer and Richards 2003) , and institutional standards (Graber 1993) in
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careful comparison between the findings of this chapter and the statistical fmdings in .
- Chapter 7 Will determine Whether tlns legal analysis comports with the ~statistical results
| of this study. The next sections discuss the Suprerne Court’s approach to deciding cases
raising the Establishment Clause and the Free Exercise Clause of the First Amendrnent.
Establishment Clause J urisprud‘ence |
| It is comrnonly accepted thatthe Establishment Clause, atminirnum, means ,that ,
. the governmentcould not set up a “Church of A"merica,?"‘so to_‘ speak, and force all :

‘ citizens to Worship according t'o its canons. However, what is not clear is what the _
Clause means beyond thlS basw understandmg Does it mean that there is a solid wall of
sepa.ration between church and state and nelther shall have anythmg to do with the other‘7 .
Does it mean that one can inform or requlre cons1derations from the other‘7 These are the
. sorts of questions that the Supreme Court has addressed since the 1940s. Further blurrmg‘ .

_ the meamng of the Establishment Clause is the Court’s quest to define “religion” 1tself
asitis hard to separate fromthe operations of the state somethmg that is not defined
(Choper 2000;‘Davis 2005). 'l'he Supreme Court has created, refonnulated.and rejected

'. several tes_ts to determine _what -actiVities violate the' First Amendmént"s Establishment
‘ . Clause. | .

} The Court rarely heard cases involving the Establishment Clause before the _
1940s.2 The first major Establishrhent Clause case was Everson . Board of Education :

; (1947). In this case, the Court found that the Establishment Clause was not violated

explammg Supreme Court outcornes. Articles published in law reviews by law professors prowde the best
examples of the legal model in operation; although some political scientists incorporate the legal approach
in their analysis of Supreme Court dec1s1on-mak1ng in a particular area of the law.

- 2 The two main cases before Everson were Bradfieldv. Roberts (1899) and Quick Bear v. Leupp

(1908), in which the Court upheld government payments to a Cathollc hospital and Catholic school for
Sioux Indians, respectively, for services rendered. ‘
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- when the state reimbursed travel costs to parents who sent their children to parochial
schools. Everson is s1gmﬁcant because it v was the ﬁrst time the Supreme Court applied

the Estabhshment Clause to the states through the due process clause of the Fourteenth -

~N

‘ Amendment. In the majority op1mon, written by Justice Hugo Blacl(, the Court ﬁrst
articulated the metapho_r of the “wall of separation hetween church and state” in
Establishrnent Clauee jurisprudenee. In Everson, Justice Blatck explored the historyof » |
the Establishment Clause and concldded that the “people . .. reached the conviction that -
individual rel1glous liberty could be achJeved best under a govemment wh1ch was |
stnpped of all power to tax support, or otherwise to assist any or all re11g10ns or to
interfere with the beliefs of any religious md1v1dual or group.”, In hlS opinion, Justice
Black out_lined that establishment proteetion, at'e mlmmum, Ameant: | |

Neither a state nor the Federal government can set up a church.:
Neither can pass laws that aid one religion, aid all religions or prefer
one religion over another. Neither can force nor influence a person to
go to or to remain away from a church against his will or force him to
profess a belief or disbelief in any religion. No person can be
punished for entertaining or professing religious beliefs or disbeliefs,
for church attendance or nonattendance. No tax in any amount, large
or small, can be levied to support any religious activities or.
institutions, whatever they may be called, nor whatever form they may
adopt to teach or practice religion. Neither a state nor the Federal
Government can, openly or secretly, participate in the affairs of any
religious organization or groups and vice versa. In the words of
Jefferson, the clause against establishment of religion by law was
- intended to erect a “wall of separat1on between Church and State

(Everson at 15-16).

While Justice Black’s statements are sweeping about the meaning of the

Establishment Clause, “its precise meaning is not readily discernible from its text. What,

- 2 This process is called incorporation. The Bill of Rights on'ginally applied to the national
government only; over time, the Court began to selectively incorporate provisions of the Bill of Rights into
~ the 14% Amendment so that they could be applied to the states. Incorporating provisions of the Bill of
Rights into the Fourteenth Amendment bas1cally ‘means that states cannot infringe upon liberties prov1ded
for in the Bill of Rights.
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for example, constitutes impermissible ‘aid’ to or ‘support’ of religion” (Choper 2000,
1717)? However, the cases of McCollum v. Board of Education (1948) and Zorach v.
Clauson (1952), in which the Court struck down and upheld, respectively, the allowance
of religious instruction at puplic schools during the school day, showed “how the Court
has hesitated to enforce the starkly separationist vision of Everson — even relatively soon
after it was articulated” (Choper 2000, 1719).

School Prayer and Religious Instruction Cases. Questions about the
constitutionality of prayer in the public schools first appeared on the Warren Court’s
docket in the 1960s. The first of the school prayer cases was Engel v. Vitale (1962) in
which the Court ruled that it was unconstitutional for the Board of Regents of the State of
New York to write and require the daily recitation of a non-denominational prayer by
students. In the second case, School District of Abington Township v. Schempp (1963),
the Court found that compulsory Bible reading and the recitation of the Lord’s Prayer in
public schools violated the Establishment Clause because the purpose of the activities
was to advance religion. Murray v. Curllet (1963) was the companion case to Schempp.
In this case, the renowned atheist Madeline Murray-O’Hair challenged on behalf of her
son a Baltimore public school policy that called for the reading, with comment, of a
chapter from the Bible or the reciting the Lord’s Prayer. Murray-O’Hair challenged this
policy claiming that it violated the Establishment Clause by violating the conscience of
the students. Additionally, Murray-O’Hair argued that conscience was violated whether
the student left the room or was compelled to stay. In Schempp, the Supreme Court

established for the first time that neutrality was the principle underlying the
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Establishment Clause. The Court devised a test, what are the purpose and primary effect
of the statute, to determine whether a violation of the Establishment Clause has occurred.

Another case that involved prayer within the classroom is Wallace v. Jaffree
(1985). Jaffree filed suit challenging an Alabama “moment of silence” law claiming that
it violated the Establishment Clause by compelling prayer. The Burger Court agreed, and
in a 6-3 decision, stated that the moment of silence was not neutral towards religion and
lacked a secular purpose under the first part of the Lemon 3-part test used in
Establishment Clause cases.

The Court has also heard cases that do not involve prayer in the classroom, but
prayer as part of a school-sponsored activity. In Lee v. Weisman (1992), the Rehnquist
Court majority found that prayers at high school graduation invocations and benedictions
violated the Establishment Clause. Justice Kennedy, writing for the majority, found that
by including a public prayer at the ceremony, the students were compelled to participate
in that prayer, and even standing silently forced students to give consent to an activity
that violated their conscience. What is significant about Lee is that the Court majority
abandoned the previously used Lemon test in the case and instead, Justice Kennedy
formulated a new test based on coercion in an effort to determine whether a violation of
the Establishment Clause has occurred. Eight years later in Santa Fe Independent School
District v. Doe (2000), the Court again found that prayers before school sports games
violated the Establishment Clause under the same test used in Lee v. Weisman.
According to Justice Stevens’ opinion in Sanfa Fe, the fact that students voted on the

presenter and that high school football games are not compulsory did not diminish the
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' fact that the school ownedthe playing fields and the speaker system, giving the air of

- state 'sponsorship of the prayer. | | | |
F inally, the Suprerne Court has heard two cases involving the teaching of
religious theory in the classroorn.' In Epperson v. Arkansas (1968), a publicschool
‘ teacher challenged a 1928 state law that criminally penahzed any teacher who discussed
'evolution in class Ina challenge to the law the Warren Court found that it v101ated the :
| Establlshment Clause by requlrmg state teachers to teach a theory of human hrstory that
‘was theologlcally based. The fact that the law was never enforced d1d not satisfy the

] uSt'ices. The Court indicated 'that the vvagueness of the law made it mpossible for

anyone to determine when 1t was violated. F mally, in Edwards v. Agutllard (1987) the |
Rehnqulst Court overturned a Lou151ana state law that requlred the teachmg of both
Darw1man evolution and Creatlomsm in science classes The law did not requrre the
. teaching of either one per se, but that if one theory were to be d1$cussed then the other
must be as well.- The ma_]ority Court in one of the rare instances of using the Lemon
Test, found that the law failed the test on all three prongs

The cases rev1ewed in this SCCthIl are-not mcluswe but they present a good '

'overv1ew of the more 1mportant cases that have come before the Supreme Court |
: regarding prayer and religious instruction in public schools. There are two key findings
here; the first is that the area of prayer and religious instruction is legally complex‘ and
that states have worked hard to c1rcumvent earlier Court rulmgs Second, arnong the
Establishment cases, the school prayer and religious mstructlon cases represent the only
cases where the Justices consistently take a strict separationist approach, meaning that the |

Court will strike down the laws on constitutional grounds. One reason for this

2 Chapter Four contains a detailed discussion of this case and the findings of the Court.
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consistency in approach can be found in the location of the conﬂict, primary and
se,condary public schools. The Court has alvyays been ,senSitive to the fact that children
need rnore protection from religious coercion than adults do. In each of these decisions,

- and ‘particularly in Leev. Weisman the Court' touches on the impressionability of children
and the coerc1veness of peer pressure and feelmgs of ob11gation In Marsh v. Chambers

| (1983) Chref Justice Burger reiterated this concern. In ﬁndmg that it d1d not v101ate the |
.Establishment Clause to have a leg1slat1ve chaplam open each Nebraska legislative
'sess1on w1th a prayer Burger d1st1nguished between legislatures and schoolchildren. He
argued that since leg1slatures were made up of adults, they were better able to res1st B
coercion and peer pressure to part1c1pate 1f they did not choose to do SO.

State Aid to Parochlal School Cases State aid to parochlal schools is one of the '
most contested and confusmg areas of Estabhshment Clause jurisprudence. The main
reason for this complexity and confusion is that the Court has been inconsistent inits
irulingsregarding this area of Establishment Clause litigation. v'vI'he Justices have tried
several different tests in an effort to create a legal standard in determining the -
| constltutionahty of state a1d to parochral school laws; however results have been rmxed
at best and hopelessly muddled at worst. The best known of these tests is the Lemon
Test. Although it has not been abandoned by the Court, the Lemon Test has not been '
consistently applied in Establishment Clause cases. | B

The Lemon Test was fully articulated for the ﬁrst time in Lemon v. Kurtzman
(1971). Lemon v. Kurtzman challengedPennsylvania and Rhode Island state laws that
..allowed state funds to go to non-public (including parochial) schools for use as teachers’ |

| salaries, and textbooks and materials for secular subjectsr The Burger Court agreed that
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these laws did violate the Establishment Clause, and in his opinion, Chief Justice Burger
outlined the three prongs of the Lemon Test. The first prong of the Lemon Test states that
the law in question must have “a secular legislative purpose” (Lemon, 612). Any support
or aid to religion must be coincidental. The second prong states that the main purpose of
the law in question must not be to advance or inhibit religion (ibid). Finally, the third
prong states that there must not be an excessive entanglement between church and state in
the execution of the law in question (ibid). The law is deemed unconstitutional if it fails
any one of these three prongs. In Lemon, the Court found ﬂxat the statutes did violate the
Establishment Clause for two reasons. First, the aid to parochial schools had the purpose
of assisting in religious instruction that is an advancement of religion, and thus violated
the second prong. Second, to ensure that the state aid did not go to religious instruction,
the state would become entangled in religious matters, and thus the violate the third
prong.

In Mueller v. Allen (1983), the Burger Court was confronted with another case
that involved the costs of non-public school attendance. In this case, Mueller challenged
a Minnesota law that allowed parents to deduct from their state income taxes certain
expenses incurred by sending their children to school. These expenses included
transportation, tuition and textbook costs. Parents of children who attended parochial
schools were allowed to take the deductions as well as parents of children attending
public schools. The Supreme Court, in a 5-4 decision, found that the law did not violate
the Establishment Clause. Writing for the majority, Justice Rehnquist found that the law
passed all three prongs of the Lemon Test. Rehnquist argued that the secular purpose of

the law was to aid parents in sending their children to school, any school, which was a
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“secular and understandahle” purpose (Maueller, 395). Rehnquist also argued that since
A this was one of many deductions allowed by the State and all parents were allowed to take
the deductlon it did not advance or 1nlub1t rehglon Th1s was an 1mportant pomt, as
: 'Rehnqulst further argued that because th1s was a tax deduction the aid was gomg to .

E parents and not to the rellglous institution. Finally, the law did not excess1vely entangle |
the state in matters of rehglon, as 1t was up to the parents to make the deductlons w1thout
further action on the part of the state.

In School District of Grand. Rapzds V. Ball (1985) and in Aguzlar V. Felton (1985)
heard separately, the Court toOk_ up a Challenge to Mlchrgan and New York laws that

. alloyved the state to pay the salaries of teachers uvho taught in parochiall schools. In each'
- case, the majority Court found that the laws violated the Establishment Clause because

the state'would be entangled in religious ,policy in its‘attempttoensure that the teachers |

| did n‘ot. engage inreligious instruction. Bothv‘of theSe cases were 5-4 decisions, although

~ in Grand Rapids, Chief Justice Burger and Justice O’Connor_bOth cohcmd an d |

dissented in part. Clearly the Court was becoming dissatisfied wrth the Lemon Test. In

her opinion in Grand Rapids, Justice O’Connor stated that there was no evidence of the

majority Court’s fear that teachers who offer supplemental instruction on religious school
| grounds are engaging in proselytization.v lustice White took theopportunity to reiterate

his dissent in Lemon v. Kurtzman and argued that the Court in general was on the wrong

‘track in EstablisMent Clausejurisprudence. |

In thelr dissents in Agullar Chief Justice Burger Rehnqurst and- o’ Connor each |
declared that the real losers in th1s case were the schoolchildren. Chief Justice Burger "

' and Justice Rehnquist both argued that the Lemon Test is too inflexible to be used in
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Establishment Case. Chief JusticevBurger found that the human cost of not allowing. ‘
| public teachers intoparochial schools to assist in the aid of teaching dyslexic and
- remedial secular subjects t00 great. Burger argued that the Court has always recognized A'
- that “some mteractlon between church and state is unav01dable and that an attempt to
| eliminate all contact between the two would be both fut11e and undesuable” (ibid, 420)
Additlonally, “[t]he Court today farls to demonstrate how the interaction occasmned by
| the program at issue presents any threat to the values underlymg the Establishment
Clause” (ibid). Rehnquist ,argued that the Lemon Test is flawed because it has createda -
.‘,‘catch-22”r in that any attempt to ensure that aid does not become sectarian immediately
is labeled as excessive entanglement by the Court -(ibid)v. |

The Court also reviewed two cases that involved the use of a state-provided
- mterpreter at parochial schools in Wztters 12 Washmgton Department of Servzces for the
‘ | ,’ Blmd (1986) and Zobrest v. CataIma Fi oothzlls School Dzstrzct (1993). In Witters, Witters
who was in the process of going blmd, vapplied to the state for assistance as allowed by
: étate law. His claim however was denied becau_se he wasattending a Christian school m
order to become a mlmster or 'youth director. “In a"’9’¥0decision, the Court found that it -
would not violate theEstablishment Clause if the state provided Witters with assistance |
in his studies. Justice Marshall wrote for the Court stating that the state funds went |
‘directly to Witters, who had disc‘retion as to how to spend it, and not directly to the |
' ‘Christian school.’ Further, that Witters used the aid to attend a Christian college' cannot
be construed as the state supporting or advancing religion. |

In Zobrest, James Zobrest was a deaf student who received the aid of a state paid

sign language interpreter when he attended public schools. In eighth grade, his parents =
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sent him to a Roman Catholic school. Zobrest requested that he continue to receive the
 assistance of an interpreter, but his request was denied by the state. In a 5-4 decision, the
| Réhn'quist Court found’ that it would not violate the Establishment Clause if the state
continued to provide a sign-language iinte‘rpreter to Zobrest, even though he now attendsa
| parochjal schooi. Chjef Justice Rehnquist wrltmg for the majority, did not use the
Lemon Test in his argument but mstead he relled on the precedents set in Mueller and
Wltters He argued that
' The service at issue in this case is part of a general government program
that distributes benefits neutrally to any child qualifying as “disabled”
under the IDEA, without regard to the “sectarian-nonsectarian, or public-
nonpublic nature” of the school the child attends. By according parents-
freedom to select a school of their choice, the statute ensures that a
' government-paid interpreter will be present in a sectarian school only asa
- result of the private decision of individual parents. In other words, because
. the IDEA creates no financial incentive for parents to choose a sectarian
- school, an interpreter’s presence there cannot be attributed to state
- decision making (Zobrest at 10)
| Two of the four dissenters in this case, Justices O.’Connor and Stevens dissented |
on the grounds that the case should have been remanded back to the state for clarlﬁcatlon
and not declded on the ments by the Court (1b1d 24) The other two, Justices Blackmun
and Souter, d1ssented on the grounds that the law was unconstltutlonal. These Justices
did not rely on the Lemon Test, but rather they argued that Grand Rapids and Aguilar |
forbad this type of activity.
The Court continued to hear cases that involved public school teachers teaching at
religious schools. In Agostini v. Felton (1997), the Court overturned its deeision in

Aguilar v. Felton (1985).' Writing for the majority, Justice O’Connor argued, as she had

" done in her Aguilar dissent, that the Court’s earlier decision was wrong because there
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was no evidence that because a public school teacher entered a parochial‘ school that
religious instruction would occur or that the state was sponsoring religion. Only policies
that created excessive entanglement between church and state would be a violation of the
Establishment Clause. According to Justice O’Connor, “not all entanglements, of coﬁrse,
have the effect of advancing or inhibiting religion” (4gostini, 233).

In Mitchell v. Helms (2000), the Court heard a case that challenged the use of
Louisiana state aid by both public and non-public schools to purchase computer
equipment, library books, and other educational materials and equipment. In a 6-3
decision, the Court found that the program did not violate the Establishment Clause.
Justice Thomas, writing for the majority, found that the law was neutral in nature and that
it was equally applied to all schools; therefore, “[i]f the religious, irreligious, and
areligious are all alike eligible for governmental aid, no one would conclude that any
indoctrination that any particular recipient conducts has been done at the behest of the
government” (Mitchell, 10).

Finally, in Zelman v. Simmons-Harris (2002), the Supreme Court heard its first
school voucher case. In Zelman, an Ohio law that allowed state funded school vouchers
to be used at public or non-public schools was challenged on the grounds that the
program violated the Establishment Clause. In a 5-4 decision, Chief Justice Rehnquist
argued for the majority that the law was generally applicable to all schools and it was a
program of true private choice which was consistent with the rulings in Mueller, Witters
and Zobrest. Additionally, because the money is given to the parents, who then in turn
applied it to the school of their choice, it could not be construed that the state was

establishing religion or advancing or inhibiting religion. Dissenting Justices Souter,
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Breyer, Ginsburg, and SteVens all argued that state money going to any religious school,
regardl_ess of its path, violated the Elstablishrnent Clause. ‘

- These cases show that when the legal issue in\rolves state aid to parochial sehools,
the Supreme Court is not asumted as they are in school prayer decisions. After the
establis_hment of the Lemon Test, the Court d1d use it to establish that certain programs
violated the Establishinent Clause.v However, many ofthe Justices ,qui‘ckly found fault

~with the Lemon Test, ﬁnding that it was too rigid in its -application and notvﬂex'ible

~ enough when soeiety would l)eneﬁt. Over the years, a rnajority of the Justices stopped
relying on the Lemor.zv Test as a tool in""determining‘the l'eonstitutionality of state aidto
parochial school cases; but a majonty boﬂen c1ted part1cular prongs of the testina manner |
jthat would “ t the opimon State aid to parochlal school dec1s1ons more recently have B
depended upon the facts of the cases and the Justlces views of the role of religion plays ,
vm soc1ety Many of the Burger and Rehnqulst Justlces found that parochlal schools -

offered a great beneﬁt to society, regardless of their rehgious nature, and that it was

o prudent for states to aid them etlually with public schools.

‘There are .a few themes that arise 1n the Court’s 'Establishment Clause dec‘isions
between 1'946 and 2005. First, if the aid is given to the parents or students fusu the
" Court’s maJority has found that the law passes constitutional muster However 1f the aid
- goes d1rectly to the non-publ1c schools or directly 1nvolved rellglous instruction, the
Court strikes down the program. A majority of the Justices are sensitive to what they see
. as religious indoctrination. As attendance at publie schools is free, and mo’st children do,
in fact, attend thern, the Court seems cognizant of the possibility of religious coercion if

teachers and school officials engage in religious activity. However, if parents have
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already chosen a religious school for their children, the Court seems only to concern itself
with equal applicability of the program to ensure that religion is not being neither unduly
aided nor prohibited.

The second theme underlying Establishment Clause cases is the principle of
neutrality, which some Justices seems to favor. There are two types of neutrality that
highlights the Justices’ concerns. “Formal neutrality” means that the “government cannot
utilize religion as a standard for action or inaction” (Laycock 1992, 848). “Substantive
neutrality” means that the Court must make a judgment about “the relative significance of
various encouragements and discouragements to religion” (ibid). The Court has yet to
find a common ground on which neutrality it is to follow, or even decide if either should
be followed at all.

Religious Display Cases. Religious display cases are as controversial as school
prayer cases. Religious display cases usually, but not always, involve legal conflicts over
religious symbols being displayed on public property during the Christmas holiday
season. Other cases involve the display of religious monuments, such as the Ten
Commandments, on public property. The Supreme Court’s respoﬁse to these cases has
been mixed — allowing some displays but not others, based less upon the constitutional
questions presented in the cases and more upon the number of other secular symbols that
surround the religious ones.

One of the first cases to challenge the display of a créche, or a Christian nativity
scene, is Lynch v. Donnelly (1984). In this case, the City of Pawtucket, Rhode Island, set
up a Christmas display that included a Nativity Scene, a Santa Claus house and sled with

reindeer, a Christmas tree, a banner reading “Seasons Greetings,” and clowns. All of the
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items were owned by the City of Pawtucket. Daniel Lynch, a citizen of Pawtucket, with
the support of the American Civil Liberties Union (ACLU), sued the city claiming that
" the scene violated the Establishment Clause. The Court did not agree. Writing for the
majority, Chief Justice Burger used the Lemon Test to determine the constitutionality of
the nativity Scene, but use of this test was less than robust and the decision ultimately
- hungon the presence of the other symbols and history. Burger cla.imed that while the
nat1v1ty scene 1tself may be rellglous in nature, because itis placed with other symbols of
: the holiday season reduces the rellglous nature of the nat1v1ty scene and cucumvents the
‘ appearance of state sponsorshlp of rellglon. Additionally, Burger wrote that a secular '
, purpose of the scene was to show the h1stor1ca1 orlgms of the Christmas hollday

Ch1ef J ust1ce Burger further used a h1stor1cal analys1s of Chnstmas to refute the
challenge presented in Lynch:
| It would be ironic if theinclusion of the créche in the display, as part ofa ‘,

celebration of an event acknowledged in the Western World for 20

centuries, and in this country by the people, the Executive Branch,

- Congress, and the courts for 2 centuries, would so “taint” the exhibition as

to render it violative of the Establishment Clause. To forbid the use of this

one passive symbol while hymns and carols are sung and played in public

places mcludlng schools, and while Congress and state legislatures open

- public sessions with prayers, would be an overreaction contrary to this

Nation’s history and this Court's holdings (Zynch, 685-686).

~ The dissenting, Justices, Brennan, Marshall, Blackmun and Stevens, applied the Lemon
- Test in a more robust fashion and reached the conclusion that the display was a state

preference of one faith over another; and was therefore, unconstitutional because it

| | v1olated the Estabhshment Clause s wall of separatlon between church and state.

F ive years later in Alleghany County V. ACLU of the Greater Pittsburgh Area

(1989), the Court was again faced with a challenge to‘ the display of rehgrous symbo_ls on
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public property. In Alleghany County, the ACLU challenged two Pittsburgh,
Pennsylvania displays. The first was a créche placed prominently inside the county
.courthouse along the main stair case of the courthouse which featured a banner reading
“Gloria in Excelsis Deo,” which in Latin means “Glory to God in the Highest.” The
second display was an eighteen-foot menorah, or candelabrum, displayed outside on the
grounds of the City-County Building. Both displays were owned by private religious
groups who incurred the cost of setting up, taking down, and maintaining the displays. |
The displays were challenged on the grounds that they violated the Establishment Clause.
In distinguishing this case from Lynch, the Court’s majority found that the créche
violated the Establishment Clause; however, the menorah was not. Justice Blackmun
wrote the majority opinion, arguing that given the wording of the créche’s banner and its
prominent display within the courthouse, there was a clear message of stafe preference of
Christianity. However, given that the menorah was outside with other symbols of the
season, it was more in line with the créche approved in Lynch and passed constitutional
muster.
Writing for the dissenters, Justice Kennedy began by saying that he would use the

Lemon Test for his reasoning, as it was used by the majority; however, he did “not wish
to be seen as advocating, let alone adopting, that test as our primary guide in this difficult
area” (Alleghany County, 655). Kennedy argued for an accommodationist view of the
display, as there can never be a strict wall of separation in America and the Court has
always allowed some comingling of church and state. Kennedy also argued that as the
government expands more and more into the citizens’ lives, the Court cannot demand that

religion retreat by an equal amount (ibid, 657-658).
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Créches and menorahs are not the only religious displays with which the Court |
: | has had to grapple. The d1splay of the Ten Commandments in publlc areas has become
 anareaof cons1derable controversy for the Supreme Court. In Stone V. Graham (1980)
the Court 1ssued a per curium oplmon Wthh was s1gned by Justices Marshall Powell
Stevens and Wh1te Chief Just1ce Burger and Justice Blackmun d1ssented, wh11e Justlce
Rehnqmst ﬁled a d1ssent1ng opunon Justice Stewart voted to not take part in the case |
and, therefore, d1d not s1gn onto an opmion. The opinion of the Court found that the -
~display of the Ten Commandments in publlc school classrooms violated the | o
: Estabhshment Clause The Court was not convmced that the secular purpose of the
d1splay as advanced by the state was to educate children that the Ten Commandments
- were the basis of western law including the common ‘law values of the United States
, Justrce Rehnqmst d1ssented in the per curium argurng that the Court cannot sweepmgly
reject the leg1slat1ve mtent in passmg the law whrch requlred the postmg of the Ten
| Commandments Accordmg to Justice Rehnquist, Just because the secular purpose of the
law overlapped with a rehglous one does not automatlcally create a constltutlonal
conﬂict. If the Court was to use the first prong of the 'Lemon ‘Test_, then the Court must
acknowledge that the stated legislative intent was important and should be considered by
the Court. o |
Two other Ten Commandment cases were rece‘ntly decided by the Supreme Court
on the same day More in line w1th the Christmas display cases, McCreaty County V. |
ACLU (2005) presented a challenge to the display of the Ten Commandments ms1de :
- public schools and state courthouses McCreary County first d1splayed the Ten

~ Commandments alone, then with other rehglous passages, and then ﬁnally with other
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legal documents in a presentation named “The Foundations of American Law and
Government Display.” Justice Souter, writing for the majority in McCreary County,
claimed that the legislative purpose of the display was to advance religion. Justice Souter
took into consideration the evolution of the display and argued that the original intent was
religious advancement, even if the Ten Commandments displayed is now only one of
many historical legal documents in the display. In the dissenting opinion written by
Justices Scalia, Chief Justice Rehnquist and Justices Thomas and Kennedy, in part,
argued that the Court has never completely forbidden the presence of religion in public
and they found no evidence that the legislative purpose was to further religious practice.

In the second case, Van Orden v. Perry (2005), Thomas Van Orden sued the
Governor of Texas, Rick Perry, claiming that a monument on the grounds of the
statehouse, which was inscribed with the Ten Commandments was unconstitutional
because it was state sponsorship of religion. However, in this case the Court reached the
opposite conclusion than in McCreary County. Each case had a 5-4 vote; the deciding
vote in these cases was that of Justice Breyer. Writing for the majority in Van Orden,
Chief Justice Rehnquist argued that the display was constitutional because it was part of a
larger display of historical legal documents. Rehnquist further wrote, reiterating Lynch,
that “simply having religious content or promoting a message consistent with a religious
doctrine does not run afoul of the establishment clause” (Van Orden, 688).

The deciding vote cast by Justice Breyer was based upon the history of the
display, the length of time it had been on display, and the surrounding documents.
Breyer, invoking Justices Goldberg and Harlan, argued that in borderline cases, a Justice

must use legal judgment—which is not the same as personal judgment—of the
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underlying purpose of the law. Distinguishing between McCreary County and Van
Orden, Breyer claJmed that the change in his vote is due to the fact that the McCreary
County dlsplay being a more recent dlsplay, approximately ﬁve ‘years old while the Van
Orden Ten Commandments have been dlsplayed for about forty years, Addltlonally, _
Breyer noted that Van Orden’s complaint has been the ﬁrst complaint against the -
monument in its 40¥year history dThe Van Orden display was paid for by‘ a private
orgamzatlon and not by the state as in McCreary County Further, the Van Orden
-dlsplay has always been a part of a larger dlsplay of thn‘ty-elght other hlstorlcal markers
and monuments, while in McCreary County the display was ongmally alone w1th other v
items added after complaints ‘ | o
It is clear that in rehglous dlsplay cases that the Lemon Test is likely to be cast
' l a81de asa legal test in determmmg the outcomes in these casesbya ma_|or1ty of the
Justices. More often than not, the decisions are dec1ded on other grounds, such as
‘history, culture, location,» and other secular symbols near the religious symbol in question.
| This la.ck. of doctrinal consistency contributes toa confusing and inconsistent |
» Junsprudence regardmg religious dlsplays on pubhc property It also begs the questlon of
how many secular symbols are enough to guarantee constltutlonahty F urther the recent
Ten Commandment cases raised the questlon how long does a monurnent havetobe
dlsplayed before it becomes constltutlonal? Capnclously, the Court has indicated that the
necessary length of time is between ﬁve and forty years. In rehglous dlsplay cases, 1t is
, | clear that the Court w1$hes to maintain a connectlon to the Lemon Test, but does not have

a ma_]onty of Justices on the Court who are fully comrmttmg to abandomng the test.
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The Equal Treatment Cases. The final area of establishment clause cases
addressed in this chapter deals with the idea of “equal treatment” of religion (Davis
2004). Under the equal treatment standard, the Court began to “equate religious speech
or activity with other forms of secular speech or activity” (Davis 2004, 717). As a resulit,
the Court began to approach religious freedom cases not as jurisprudence based upon the
establishment or free exercise clause, but as a matter of freedom of expression. The idea
of equal treatment of religion was first articulated in Widmar v. Vincent (1981), a case in
which the Court found that if a post-secondary institution opened its facilities for group
activities, it could not bar the use of those facilities by a Bible study group. The Court
found that it was unconstitutional to discriminate against the Bible-study group based
upon their free speech rights.

In Board of Education of Westside Community Schools v. Mergens (1990), the
Court, using the Lemon Test, upheld the constitutionality of the Equal Access Act “which
grants ‘equal access’ to school facilities to students of religious and nonreligious clubs
for their pre- or after-hours meetings” (Davis 2004, 718). Writing for the majority,
Justice O’Connor made the distinction between “government speech endorsing religion”
and “private speech endorsing religion,” stating that the first was unconstitutional, while
the latter was constitutional (Westside, 251). Justice O’Connor speciﬁéally stated that
barring the religious group on campus, the school would create an “excessive
entanglement” as the school would have to constantly monitor all of its groups to enforce
its ban on religious speech and disallowing religious groups to meet was hostility towards
religion (Westside, 247 and 253). The idea of equal access was reaffirmed most notably

in the case, Rosenberger v. University of Virginia (1995), in which the Rehnquist Court
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stated that the universify must pay to print Wide Awake, a,religious newspaper bya
religious student greup, because the uni_versity pays to print the pri\?ater speech of other, -
- secular studeht grouhs;‘ Ihe ;.facf‘ that ‘Wide‘ Adee was religious-in hafure did not cohcern
the Court as-they focused upon the free speech rights of the religious student group.
" Other Estahlishineht 'Ciause Issues; The Supfeme (50urt has addressed |
Estabiishh1enf Clause is.suesyih a variety of contexts. Among ‘the more importaht issues
| include tax ekemptiens fof reiigions ihstitutions. For example; ’in Walz v. Tax
| Cbmmission of New York (1970), Walz sued the Tax Com‘I‘nisvsiion of New: York elaiming
that thetax-exempt status of churches and other religious o'rg'.anizations,vievla’ted the R
Establishment Clause. Ihe'Court rejected this argument and found for the Tax |
Comnﬁssionf Chief Jusﬁce: Burger, wr1t1ng for the majoﬁfy;' stated that the"law d_id not
| favor ehe religiOh over another, did not has'e the eﬁ'ectr of acis'ahcing ‘religiori, and, he
- cautiohed,v that'the Court “must also be sure that the end result—the effect—is not an '
' ,ex'cessive_ goverhment enfanglement with religion” (Wdlé, 674). Further, Chief Justice |
Burger claimed that this entanglement v§0u1d be excessive with the state’s “valuatien of | =
church pfoperty, tax liehs, tax foreclosures, ahd the direct confrontations and conflicts
that follow in the train of those legal processes” (ibid); o |
o Ahalysis of Establishment Claﬁse Jurisprudence. The Supreme Court’s
‘kdoctr‘inal approach to Estabiishment, Claﬁse cases has been quite uneven. After
practically ignoring the clause fer 150 years, the Court established a _striet_ separa‘tion‘of :
| ‘church and state in Evers"on, its ﬁfst majorvgrapplingwith the Establishment Clause yet ’
 the eutcome of Everson was clearly one of accommodating religiqh. The Lemon Test;

~ fully outlined in Lerﬁon v. Kurtzman (1971), stated that the statute must have a secular
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: purpose, rnust neither advance nor hinder religion, and must not cause excessive
' entanglement between church and state.r The‘ requirement of each prong must be met for
a statute to be considered constitutlonal and failure on any one prong would render the
statute unconstltutlonal Subsequent Estabhshment Clause cases revealed that some
J ustices were not committed to the Lemon Test as the standard for deciding a full range of
establishment cases. Some Justices argued that'the Lemon test yvas too rigid, while other
| ‘J ustlces expressed concerns that it was too malleable to have any real Junsprudential
| | value. .The mam argument agamst the Lemon Test, as outlmed by Justices and legal
scholars ahke was the test’s lack of deﬁmtion where its actual meamng was concerned. |
What was the'hnebetween advancernent and non-advancement of rehgion? What was
| considered.too much entanglement or acceptable entanglement‘ of religion? In the 40-
. year history of the Lemon Test, the Supreme Court still has yet to adequately answer :
| these questions The altematlve approaches used by the majonty in several cases were
‘not satlsfactory either. J ustlces such as Burger Rehnqmst, Scaha and Thomas often
resorted to the use of history and tradition in dec1d1ng Establlshment Clause cases which
brought about strong d1ssents ﬁ‘om the Justlces in the mmonty
_Some'J ustices have tried ‘to add directlon to the Lemon fest. Justice ©O’Connor
mtroduced the 1dea that if a statute was perce1ved as endorsing rellglon, then it v101ated
- the Establishment Clause J ustrce Kennedy suggested that as long as the law did not
coerce someone into a part1Cu1ar belief or creed then the Establlshment Clause was not
, v1olated Justice Souter, is apparently workmg towards a pre-Lemon Test umtary
standard of the Establlshment Clause, is moving “away ﬁ‘om the unpact analysis of the

 second prong of the Lemon test (which requlres an effect that does not inhibit or advance
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religion) towards a more- nuanced analysis of the motivational aspects of the test (where
Free Exercise accommodatiou provides the only legitimate religion—based criteria for
legislativeaction)” (Hanks 1996, 923). Justice Souter is a strong Proponent ofthe :
neutrality principle asthe guidepost to deciding Estahlishment Clause cases. Then
| | neutrality principle, as outlirled by Justlce Souter in his majority opinion in McCreaiy,
Coumy, means that the gouemment cannot favor one religion over another or religiou .
' ‘over lrreligion. -
Justice Breyerapproaches the Establishrnent Clause w1th a consequential k.
a_nalytical model, in that he vlews Establishment Clause cases as “exercises in legal
: judgment hased not only on the social conﬂict avoidance purpose of the Estahlishment
and Free Exercise Clauses but also on consequences measured in llght of that soc1al
conﬂlct avordance purpose” (Gordon 2008 144) Justice Glnsburg does not seem to be
| independently worl(mg on_a test to replace Lemorz. However, 1t could be argued that she
has a simjlar_ view of the EstablishmentClause as that of Justice .Breyver, as she seems to
sign frequently onto hr’s.opinions (except for the Van Orden case). |
Toward the end of Chief Justice Rehnquist’s tenure, the maj ority of Justices .
seemed to be conteut with the idea of equal treatment between the religious and the
secular. This new doctrine also seems to have gathered mixed results. Some scholars see
the doctrihe as the end of “discrimination against religlon and necessarily equates with
' greater religious liberty,” wh'ile others see the application of thisd(')ctrine a “serious'
coucem for Amerlcans who view the separation of church and state as the surest
| guarantor of religious llberty” (Davrs 2004 718) The argument of the critics of th1s

doctrine is that rehglous speech is not the same as secular speech, argumg that Framer S
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emphasized this difference by outlining religion in its own two clauses, but did not
outline other forms of speech into special clauses (ibid, 721). Religious speech should
been seen as different from regular speech, and should therefore be protected as the
special speech it was meant to be in the United States.

This analysis suggests that the Supreme Court is fractured on the question of the
proper approach to deciding Establishment Clause cases. The overview of the cases
indicates that purely legal explanations of case outcomes offer no insights into the
Supreme Court’s decision-making in establishment cases. A list of Establishment Clause
cases examined in this research is presented in Table 4.1.

Insert Table 4.1 About Here
Free Exercise Jurisprudence

The jurisprudential history of the Free Exercise Clause closely parallels that of the
Establishment Clause. For the first 150 years, very few Free Exercise clause cases came
before the Supreme Court. When they appeared on the Court’s agenda, the Court was
less than sympathetic to the petitioner’s claims.”> In the 1940s, the Court began to view
the Free Exercise claims, like Establishment claims, as unique rights to be determined on
their own merit. While the Court’s elusive quest in Establishment Clause cases was for
the bright line between church and state, the elusive quest in free exercise cases is
grounded in the very definition of religion and to what extent religious minorities can
practice their faith without interference from the government.

Unlike his opinion in Everson where Justice Black thoroughly explored the

meaning of the Establishment Clause, the Supreme Court has never fully articulated the

2 Until this time, the Supreme Court “had never upheld a claim of free exercise of religion, had
never found any governmental practice to be an establishment of religion, and had never applied the
religion clauses of the First Amendment to the States” (Noonan 1987, xiii).
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meaning of the Free Exercise Clause. This comparable lack of historybbehind the
' meaning of the Free Exercise clause is important. The intent of the Frame_rs on the
meaning of the Free Exerci’se‘ clause is nocexietent, Without an established nieaning of |
the Free Exercise Clause‘, the Court has ncf’been able fo create a cleaf and coherent Free
‘Exercibse jﬁris‘ﬁrudénce. Th1s 1s ﬁct to.sa}";’lthat Eﬁabliéhtﬁent Claﬁse juﬁsﬁrudénce has
beerjlv'clea‘r and cohererylt;'ho‘wever,-because of Justice Bleck5s opinionb there isa
“ ‘ﬁaflllework and a context in wh1ch to debéte the Establishnienf Clause.- There is no such -
»ﬁamework or cohtext for F&e Exefcise. Thedliﬁculty in establishing a definition of
" religion can Be seen frcm the types of Free Exercise cases that come before the Court. In : :
Amen'ca, thefe are over 3,000 typeé of religioi;s faitﬁs,i scme mainstream; many are hot :
(Milton 1988)', ‘Mo.st Free Exercise céses i'n‘volvej adhefe’nt's tc nOnméinstré:ain religicne -
o seeking the vligl.lt to practice their faith withoutvin’terference from the state. With so many L
._d‘iﬁ'erent'belief systems, itis difﬁcul_t tc determine rhany ccmmonalities. : |
Adherents of mincrity religions resort to the Court to claim rights that may.be ’
denied to them by_leéiSlative bodies. Mosf cf these laws‘ are of general applicability in
| 'that that they are not _written in such a way as to Blatapﬂy disc‘n'minate against a particﬁlar
mihOrity’reli‘gion, but are laws thet are created to mamtam public Safefy. While this
éppareﬁt neutrality on part cf the law may make a Free Exercise claim haider to pfove in
court, it is rare in these modern times that a law is so vb‘urderlls‘eme that Free Exercise is
prchjbited. Additionelly, the VE»stablbishment Clause has helped to mamtam a eeparaﬁon of
- church and etate which leaves rocm for a more open religious practice. As aresult of |
»these factors, there are fewer‘Free Exercise Clause cases-when coﬁlpared_to

' ESteblishment Clause cases.
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The first major Free Exercise case decided by theCourt' was Reynolds V. Um’ted
States a 878) In thrs case, the Court re]ected a Mormon’s cla1m of free exerclse
| mvolvmg rellglously-motlvated polygamy Chlef J ustlce Walte wrltmg for the Court,
: stated “Laws are. made for the government of actions, and while they cannot interfere
w1th mere religious behef and opinions, they may w1th practlces” (Reynolds 166) In
other words md1v1duals have the nght to belleve what they want, but they donot
- necessanly have the nght to act upon that belief. Thls stark finding in Reynolds gulded
. free exercise Jur1sprudence untll the 1940s when the Court began to recons1der its stance
. on the Free Exerclse Clause and began to advocate that in certam c1rcumstances Free
‘- Exerc1$e nghts do take precedence over the mterests of the state. |
~ This belief yersus action distinction underlylng the Free Exercise Clause was
‘ sparked in'.a nOn-réligiOus freedom case, 'in Palko V. ‘Cohneeticut ¢! 937)' a cnmmal rights
“case. In Palko the Court, through Just1ce Cardozo s op1mon, ruled that the Bill of nghts
contamed rights that were so fundamental that Justlce and freedom were 1mp0551ble ' |
w1thout them (Ignagm 2001 , 512)_. fCounted among these ﬁmdamental nghts were‘
speech, press, free exercise of religion, peaceful assembly, and the right to criminal
counsel (Palko 324). | |
In these and other situations, immunities. that are valid as against the
federal government by force of the specific pledges of particular
amendments have been found to be implicit in the concept of ordered
liberty, and thus, through the Fourteenth Amendment become valid as
agamst the states (Palko at 324-325). .
v This foundatlon led to the mcorporatlon of the Free Exerclse Clause to the states in

Cantwell v. Connecn'cut a 940). In Cantwell, the Court found in favor of the plaintiff’s |

. free e)rercise right, which was based mostly on his free speech rights. In Cantwell, the
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~ Court began to argue that free exercise “embraced two concepts—the freedom to belieile
and the freedom to act. The first is absolute, but in the nature of things, the second |
" cannot be” (Cantwell 303). Therefore, accordmg to the Court rellglous behav1or could
_ﬁnd some protectlon in the Constltutlon
“The Jehovah’s Wltnesses Cases The maxnmzatlon of free exerc1se rights by

| the Court began in earnest dunng the 1940s w1th what is currently referred to as the
| Jehovah’s Wltnesses cases. The Jehovah’s Witnesses isa small'rehgious sect 1n o

America, but oi/er a seventeen-year period they brought nurnerous free ei(ercise’cases
| before the Supreme Court The first case brought by the Wltnesses was Minersville
- School DlSlTlCt v. Gobitis ( 1940) In this case, L1111an and William Gob1t1s were

dismissed from school because of .the1r refusal to salute the flag, as was prohibited by

their faith. The family sued, clairmng that thechildren’s’ free 'exercise rights had been -
 violated by the niandatory ﬂag‘ ‘salute.‘ The Supreme Court decided in‘ favor of the school
district.‘ | Ignoring the free exercise claims, Justice Frankfurter, writing for the majority,
o favored local control over these types of issues stating that the J ustices bwerenot going
‘to become school boards to detenmne local educational requirements Additlonally,
Frankfurter argued that a mandatory daily ﬂag salute was proper as it encouraged
national unity and security, as it promoted a love of country in children. It mustbe
remembered that this case was decided in i940 at a time Europe was al_ready embroiled
in World War II, and America was on the cusp of entering the war.

The first 1mportant win for the Witnesses was West Virginia State Board of

- Education v. Barnette .(1943), the second flag salute case. In Barnette, Barnette filed suit

stating that mandatory flag s_aluting violated the Free Exercise clause in that it forced the
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Barnette children to participate in an activity that was expressly forbidden by their faith,
the prohibition against the worship of any graven images, i.e. the flag. The Supreme
Court, in a impassioned majority opinion written by Justice Jackson, ruled that as
schoolchildren were compelled by the state to attend schools, they therefore should not be
forced by the state to say or confess things in which they did not believe. In this case, the
Court that recognized the freedom of conscience was violated whether the state forced
the confession of a belief or forced silence on confessions of belief.

The Witnesses, although ultimately losing several cases, won many more and
expanded free exercise rights into sﬁch areas as tax abatement (Martin v. City of Struthers
(1943) and Follett v. Town of McCormick (1944)), the right to distribute handbills on the
street (Jamison v. Texas (1943)), the right to proselytize on private property (Tucker v.
Texas (1946) and Marsh v. Alabama (1946)), and the right to preach in public parks
(Niemotko v. Maryland (1951) and Fowler v. Rhode Island (1953)). Additionally, it was
the Jehovah’s Witnesses who brought before the Court the issue of conscientious
objection to the war and to military service during World War II and afterwards (Falbo v.
United States (1944), Gibson v. United States (1946), Dickinson v. United States (1953)).

Defining Religion and Conscientious Objectors. The conscientious objector
cases eventually led the Supreme Court to address the broader question of what
constitutes a religion in the context of Free Exercise rights. Starting in 1944, with United
States v. Ballard, the Court found that “the credibility of one’s beliefs was less important
than the sincerity with which those beliefs where held” (Davis 2005, 710). Although the

Court did not attempt to define religion in this case, it did make clear that the Free
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Exercise Clause would be used to protect “a broad spectrum of religious beliefs” only
subj ect to “the legltlmate concerns: of the state” (1b1d) |
The Court was agam confronted w1th the issue of deﬁmng the sincerity of
- religious bellefs durmg the Vletnam 'War, m cases mvolvmg the consc1entlous objector
 status of members of established faith traditions‘ ‘and in thOse cases where objectors did
: not adhere toa concrete estabhshed religion. The most prominent of these cases was |
Unzted States v. Seeger (1965) in whrch Seeger clalmed that although he Obj ected to war
on moral grounds he d1d not belleve in a Supreme Bemg per se, but did not rule out the .
bposs1b1l1ty that one existed. The Umversal M111tary Trarmng and Service Act (Select1ve
Serv1ce Act) at that t1me, “e‘xempts-‘from combatant ,serv1ce in the armed forces. those |
who are conscientlously opposed to participation in war by re&on of their “religious "
tralmng and belief,” ie., be’lief in an .indi'vidual’s relation to a Supreme Being :lnvolving -.
'dutiesbeyond a human relationship but not essentially political, sociological, or : |
‘ philosophical‘ views or a merely personal moral code” (Selecti've Service Act as quoted in
-~ Seeger, 163). In this case, the Court outlined its first test as to Whether a practice or
belief met the deﬁmtlon of religion. Writing for the majonty, Justlce Thomas Clark
| . stated that the questlon to be asked was, “does the claimed bellef occupy the same place |
in the life of the objector»as an orthodox belief in God holds in the life of one clearly
quallﬁed for exemptlon'?” (Seeger, 184) The Court deﬁned rellglon as beliefs regardmg
“ultimate concerns” of life (Paul T1ll1ch, Shakmg the F oundatwn as clted in Seeger 187).
- This deﬁmtlon of rel1g10n was further expanded in Welsh v. Umted States (1968).

Unlike Seeger who made a conscientious ob_| ector cla1m based upon rel1g10us bel1ef

Welsh did not make a rellglous cla1m Welsh stated that h1s convictions came from a
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study of history and phjlosophy, and he crossed out or putquestion marks around the
word “religion” on hisobjector application (Welsh, 341); The Court found in favor of
Welsh statiné, “If an individual deeply and sincerely holds beliefs that are purely ethical
or moral 1n source and content, but that nevertheless impose upon him a duty of '
conscience to refram from partlclpatmg in any war at any t1me those beliefs certamly
occupy in the life of that md1v1dual “a place parallel to that filled by . . God’f in
“trad1t1onally rel1glous persons (Welsh 340) |

* Free Exercise Rights Versus_Neutral Layvs"of General Applicability. What
happens when'neutral 1aWs of general applicability infringe on the Free Exercise nghts of |
individuals‘7 The Sunday Closing‘Laws cases raised the broader tluestion'of whether the o
mterests of the state should give way to the Free Exerclse nghts of Orthodox Jews. The |
~ first, and most mﬂuentlal case was Braunfeld \2 Brown (1961) in wh1ch the Court

: upheld Sunday closmgv laws. The case was brought by an Orthodox Jew who claJmed o |

that his faith reqmred that he close his shop on Saturday By bemg forced to be closed on |

Sunday, Orthodox Jews. argued that they were at a d1sadvantage to other shop owners
who were open on Saturday, and that this s1tuat10n violated the1r free exercise of rehglon.
In Braunfeld; the Court decidedthat while the freedom to hold.‘beliefs'was absolute, the
f&edom to act upon those'heliefs was subject to pOSSible limitations by the government.

Further, despite any burden the law may create on a religious group, it was not .

% Expanding upon these decisions, the Court, in Torcaso'v. Watkins (1961) an Establishment
“Clause case, stated for the first time “its belief that religion embraces nontheism” (Davis 2005, 713).
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unconstltutlonal because as the Court argued the law was created for a secular reason
and did not prohrbrt religious belief.?’ |
In Sherbé_rt v. Verner (1963), Adell Sher_bert was fired from her job because ’she

,refused.to work on Saturdays whenvher employer expanded to a six-day work week. As a
_Seventh-day Adventist, Saturday was. Sherbeﬁ’s Sabbath. Unable to find work, Sherbert
applied for unempleyment benefits. These beneﬁts were denied by South Carolina; who B

‘ elainied‘ that Sherbert’s refusal to \ivork on Saturday was not justified on Free Exercise
,grounds. The Court decided in ‘fa'vor of Sherbert, arguing that the state, had placed a .

_ substantial burden on. Sherbert’s Free Exercise rights. Additionally, the Court fashioned'
anew test to be used in F ree Exereise eases ;. the compelling state interest test (Shérbért;"
406). Thiks test ensures that bany burden plaeed ‘upon religious ﬁee ‘exerc‘ise' is done so for

| a 'reasoncompelling enough to }‘o}»verride the fundamental right of religious exerve_ise.v

The irnportance of Sherbert was in the establishnlent of the Sherbert Test. This
test, like the Lemon Test for the Establishment Clause was to prO\tide a frarnework for - |
the Court to use when determining the constltut1ona11ty of laws in llght of the Free

Exerclse of rel1g10n Like Lemon, the Sherbert Test has three prongs. The first prong
asks if the state law placed a substantial burden of persons topractlce their smcerely held |
faith. The second pr(‘)nvg' asks if there is a compellingstate interest in limiting the.Free

| Exercise of rellgron Finally, the third prong asks if the state law is the least restrictive

means of accompllshmg the expressed state interest. These three prongs were created to ’

establish protections for mmonty rellglons against capricious state action lnmtmg the1r

#1. Other Sunday closing law cases include McGowan v. Maryland (1961), Two Guys ﬁ'om

. Harrtson—AIIentown Inc. v. McGinley (1961), Thornton v. Caldor, Inc. (1985) and Arlan’s Dept. Store v.
Kentucky (1962). Only Gallagher v. Crown Kosher Super Market of Massachusetts (1961) involved the

free exerc1se rights of Orthodox Jews .
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free exercise. However, the Court did not use the Sherbert Test in a consistent manner
and a majority of Justices ultimately rejected its use.

In 1987, the Court again took up the issue of unemployment benefits and Free
Exercise rights. In Hobbie v. Unemployment Appeals Commission of Florida (1987),
upon her conversion to the Seventh-day Adventist faith, Paula Hobbie informed her
employer that she would no longer be able to work on Saturdays, the Sabbath for
Seventh-day Adventists. Upon being terminated from her employment for refusing to
work on Saturdays, Hobbie applied for state unemployment compensation which was
denied. In an 8-1 decision, Justice Brennan wrote for the Court’s majority. Basing his
argument on Sherbert, Brennan argued that since Hobbie was fired in violation of her
free exercise rights, the state of Florida must pay the benefits.

In 1972, the Court took another step in expanding religious free exercise. In
Wisconsin v. Yoder (1972), Jonas Yoder was one of three people prosecuted by the state
of Wisconsin for not sending their children to the school beyond the age of sixteen.
Yoder, a member of the Old Order Amish faith, claimed that the state violated his and his
children’s right of religious Free Exercise. The Old Order Amish faith allows children to
attend state public schools until high school when the children are withdrawn from school
so as to avoid the influence of secular society, which teaches values contrary to Yoder’s
faith. Chief Justice Burger, writing for the majority, decided in favor of Yoder, claiming
that while the state may have a compelling interest in making education compulsory to
the age of sixteen, the state must balance it with other fundamental rights, such as the free
exercise of religion. Writing for the majority Court, Chief Justice Burger argued that

mainstream society was in sharp contrast to the Amish way of life and that forgoing two
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years of education 'would not make any difference in the Amish children’s lives (l’oder,
217). Although .Burger applied the Sherbert test; he examined the history and life style of |
’ the Amish to the issue. Citing the 300fyear.history of the Amish and their social ’
cohesion as' a religious and so‘c‘ial unit, Bu_rger clalmed that the state should not fix what
- isnot broken. | | | | | - | -
In another O Order- AmiSh case, the‘. Court again took up the question of
unemployment beneﬁts In Umted States v. Lee (1 982) Lee a member of the Old Order
| Amish, believed that it is a sin to not assrst the elderly and other Amish, and therefore he |
opposed paying into the Socral Securrty system Over a pCI‘IOd of seven years Lee
' employed other Amish men to work i in his carpentry shop Lee d1d not wrthhold Soc1al
| Securlty from theu' pay, nor d1d he pay the employer s contrrbutron._ The Internal
Revenue Service assessed Leca line for $2 7’000. Lee sued, clamnng the law violated his
free exercise nghts ,The Court rejected Lee’s argunients. Irx;‘a 9-0 decision, Chief Justice
Burger writing for the Court recognized that because a law ‘may be religiously |
objectionable without it necessarily being uncoristitutional; -The Court argued that the , |
-’ payment of the tax does rrot limit or impinge upon Lee’s right to practice his faith or
| mtegrrty of that practrce If the law had forced Lee to refrain from worshipmg as he saw
fit, then the law would be unconstltutronal |
" In 1988, the Supreme Court addressed the issue of religious apparel and the l"ree
Exercise Clause. In Goldman v. Weinberger (1986), Simcha Goldman, an Orthodox
Jewish rahbi and a member of the Air Force, was forced to stop wearing his yarmulke |
while in rmhtaryumform Goldman sued, claiming that his Free Exercise rights were -

* violated by the law since his religion required that he wear his yarmulke at all times. ‘The
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‘Court did not agree. Ina 5,-4>decision, Chief Justice Rehnquist wrote in the majority
opinion that in questions of rrlilitary regulations the Court was inclined to give deference
to the mihtary Rehnqulst argued that the mllitary must “foster 1nst1nct1ve obed1ence
umty, commltment, and espnt de corps ” and, therefore are allowed greater latitude in
B limitmg nghts normally held by ClVlllan soc1ety (Goldm_an, 507). In this case, the
| majority Court did not focus unon any particular precedent, history or belief systern. .’
- Instead, the Court rehed upon the mterests of the milltary in mamtaimng a greater degree
of order than the rest of soc1ety
In a different type of Free Exercise case, the Court took up the quest1on of the
‘ sanct1ty of Ind1an worship s1tes versus the dom1nant groups needs In Lyng v. Northwest ‘,
Indzan Cemetery Protection Association (“NICPA”) (1988), the U.S; Forest Serv1ce L
 considered creating a paved road through Six Riverstational Forest in can_fomi; in
addition to the com.mencenientof foresting, or tirnber harveSting the land as well. The
NICPA an orgamzation of mterested partles, sued to stop the act1v1ty clalmmg that it
would violate the Free Exerc1se nghts of Nat1ve Americans who use the area for worshin
Such worship reqmred s1lence, isolation and a natural env1ronrnent. ‘_The Suprerne Court,
in a 5-3 decision, with Justice Kennedy taking no part, found for the Forest Service.
Justice O’Connor, wntlng for the majonty, argued that the while the harvestlng of trees.
would severely impact the practice of worship by the Native Americans, it d1d not coerce
- them into ‘believing or practicing a faith that is contrary to their consciences. |
The cases above illustrate alack of consistency in deciding Free Exercise cases.
The Court fo_cusesupon not the ability to practice one’s faith, but whether the law coerces' o

~ the believer into a belief or action that is contrary to his or her faith. ; This positionisa
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much narrower understanding of the Sherbert Test’s compelling state inteﬁst standard
and it usually operates to the benefit of the state.

‘ Aithough the Sherbert Test dominated Free Exercise jurisprudence for many
'decades it has only really been consistently effective m unemployment c1aims cases and
~even then not in every case (szth 1990). On the state level, the compellmg mterest test
is mﬂuentlal however, “the Supreme Court itself has been markedly less hospitable to
subsequent free exercise clams” (Chopper 2000, 1724). -Now the legitimacy of this test is |
“under attacl(” and its -survival “is yery m_uch,indoub ” (McConnell v'1990b, 1417).
| “Since 1972 the Court has ’rejected every claim for a l‘ree exercise exemption to come -
,before it, outs1de the narrow context of unemployment beneﬁts govemed stnctly by
Sherbert” (1b1d) What was 1mt1ally set outas a protectlon for rel1glous mmoritles has
become a burden of proof that is very difﬁcult to meet. |

In 1990 the Supreme Court abruptly discarded the compellmg govemmental
B mterest test in favor of one that made it easier for the govemment to infringe upon the.
Free Exercise rights of rellglous minorities. In Employment Division v. Smith (1990), two
members of the Native Ainerican Church, Alfred Smith and 'Gal‘en Black were denied .
unemployment ,beneﬁts because they had been fired from their jObS fér drug use. ‘As
members of the Native American Church, the men ingested peyote asa part of various
religious ceremonies. The men sued, clalrmng that under the Sherbert precedent they
could not be denied unemployment beneﬁts because of their right to free exercise of l
) religion. CJUStbice Scalia, wntmg for Ith'e ‘majIOrity, found, “We have'never held that an
1nd1v1dual’s religious bel1efs excuse h1m from comphance w1th an otherwise valid law

proh1b1t1ng conduct that the State is free to regulate” (szth 878- -879). In this case,
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Justice Scalia applied a “general applicability” standard to free exercise claims. In other
words, if the law or statute is generally applicable to society and does not single out a
particular religion or religious activity, then it passes constitutional muster. Justice Scalia
acknowledge how the Smith ruling subjects the free exercise rights of minority faiths to
the will of majority rule; however, that “must be preferred to a system in which each
conscience is a law unto itself or in which judges weigh the social importance of all laws
against the centrality of all religious beliefs” (ibid, §90).

The Smith decision generated a considerable amount of criticism. Groups from
both the right and the left of the political spectrum and “over a hundred constitutional law
scholars” petitioned the Court for a review of its Smith decision, and attempt “which
proved futile” (McConnell 1990a, 1111). In 1993, Congress passed the Religious
Freedom Restoration Act (RFRA), which legislatively reasserted the compelling state
interest test and mandated that any statute restricting free exercise must be formulated in
the least resu'ictivé manner possible. RFRA was ruled unconstitutional by the Supreme
Court in City of Boerne v. Flores ( 1 997) on separation of powers grounds.”® Congress
tried again to reassert the compelling state interest test in the Religious Land Use and
Institutionalized Persons Act (RLUIPA). In the Cutter v. Wilkinson (2005), the Court did

uphold RLUIPA although the ruling was applicable to the federal government only.”

%8 The Supreme Court overturned City of Boerne v. Flores because the Court felt that Congress
overstepped its constitutional boundaries. The Court claimed that Congress tried to tell the states how to
enforce the law; in other words, Congress had interpreted the law as well as created it. The Court took
umbrage at this claiming that interpreting law was the domain of the Courts, not of Congress.

% This case challenged The Religious Land Use and Institutionalized Persons Act (2000,
RLUIPA). Prison officials in Ohio argued that it violated the Establishment Clause by advancing religion.
The Court, in a 9-0 decision, found that the law was constitutional as it was an accommodation of religious
free exercise and a protection of non-mainstream faiths.
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Although the Court has‘rej ected every Free Exercise exemption claim that has
| ~come before it, with the 'exception to employment beneﬁts, it has not rejected the Free |

~ Exercise nghts of every mmonty faith. In Church of the Lukum1 Babalu Aye, Inc., et al.
v. City of Htaleah (1992) the Supreme Court struck downa law that targeted the
rehglous practices of a rmnonty religion, claimlng that laws cannot be written to
1mp11c1tly or explicitly target a rehglous faith or practice The Church of the Lukuml
Babalu Aye (“the Church”) practlced Santena, an Afro—Carlbbean rehglon that practlces
4 ammal sacnﬁces during religious ceremonies. In all ceremomes except those for heallng‘ ,
and for the dead the animals are eaten after they are sacnﬁced The Church leased land
in the city of Hialeah (“the City”) Flonda, for the purposes of estabhshmg a worsh1p |
center. Aﬁer the property was leased the City then passed several ordmances that
" targeted the ammal sacnﬁce practrces of the Church3®

Ina9-0 dec1s1on, the Supreme struck down these ordinances fmding that they

were not neutral or generally applicable to the entire city population; in that the |

ordinances had as their object the suppression of religion (Church of the Lukumi Babalu
' Aye," 542).v Further, the Court stated that even if there were a compelling state interest

involved in this case, “the ordinances are not drawn in narrow terms to accomplish those -

- *«“IT]he city council held an emergency public session and passed, among other enactments
Resolution 87-66, which noted city residents’ “concern” over religious practices inconsistent with public
morals, peace, or safety, and declared the city’s “commitment” to prohibiting such practices; Ordinance 87-
40, which incorporates the Florida animal cruelty laws and broadly punishes “[w]hoever . . . unnecessarily

_or cruelly . . . kills any animal,” and has been interpreted to reach killings for religious reasons; Ordinance
87-52, which defines “sacrifice” as “to unnecessarily kill . . . an animal in a . .. ritual . . . not for the

- primary purpose of food consumption," and prohibits the “possess[ion], sacrifice, or slaughter” of an
animal if it is killed in “any type of ritual” and there is an intent to use it for food, but exempts “any
licensed [food] establishment” if the killing is otherwise permitted by law; Ordinance 87-71, which
prohibits the sacrifice of animals, and defines “sacrifice” in the same manner as Ordinance 87-52; and
Ordinance 87-72 which defines “slaughter” as “the killing of animals for food” and prohibits slaughter
outside of areas zoned for slaughterhouses, but includes an exemption for “small numbers of hogs and/or
cattle” when exempted by state law” (Church of the Lukumi Babalu Aye, 520)
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interests” (ibid, 547). This indicates that in the face of blatant discrimination against
minority religions by the government, the Court is found to be expansionist in their
decisions.

Analysis of Free Exercise Jurisprudence. Free Exercise jurisprudence has
taken a parallel jurisprudential path similar to that of the Establishment Clause. After
150 years of near dormancy, the Supreme Court e§tablished a belief-action distinction
which asserted that under the First Amendment of the Constitution, individuals have
absolute freedom to believe as they wish, but no parallel freedom to act as they wish,
since actions are subject to governmental regulations. This distinction gave way to the
Sherbert test which made the practicing of their faiths without governmental interference
easier for religious minoﬁties. In 1990, the Court abandoned the compelling state interest
test in favor of a neutral law of general applicability standard; the Free Exercise
equivalent to the Establishment Clause’s equal éccess standard. To date, the Smith test
still stands, a test which is less than favorable to religious minorities. Table 4.2 lists the
Free Exercise cases examined in this research.

Insert Table 4.2 About Here
Conclusion

Since its infancy, America has struggled to find and maintain a balance between
the religious and the secular in public life. For the first 150 years, the Supreme Court
gave little notice to the freedom of religion clauses of the Constitution with very few
cases ever coming before the Justices. Beginning in the 1940s, the Supreme Court
became more receptive to hearing claims based on the Free Exercise and Establishment

Clause. The Court responded by making the religion clauses of the Constitution
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applicable to the states. During the next several decades, the Court followed a tortuous
path in determining the contours of the religion clauses in a variety of contexts. |
In each area of rehglous freedom, the Court attempted to set up a legal test to a1d
in the resolutron of such cases. For the Estabhshment Clause, the Court dev1sed the
- Lemon Test, and for the Free Exerche Clause the Court devised the Sherbert Test.
Through this maze of Establishment Clause and Free Exercise precedents, it is_not ,
surprising that the Court has been inconsistent in their.deci_sions in the area of ﬁ'eedomrof
religion. The only area of Establishment‘Clause jurisprudence the Court has maintained |
. any consistent standard involves the school prayer and religious instruction_cases. The
: Court has created and maintained a strict separationist stance on school prayer
vRepeatedly, the J ustices cite the unpressmnablhty of schoolchﬂdren and the coerc1veness .
of peer-pressure 10 part1c1pate in act1v1t1es that v101ate the1r conscience. |
The Sherbert Test has not fared much better than the Lemon Test Once |
, establlshed the Sherbert test was qulckly abandoned save for the area of employment
compensation because of rehgrous conv1ct10n The Court does seem to apply certam
aspects of Sherbert, using the compelhng state interest test most often in determmmg
constltutlonahty of statutes and act1v1t1es. | Despite that Sherbert was created to protect
adherents of minority religions from hostile‘state actions; but since Yoder, the Court has |
rarely found in favor of adherents_.of minority religions in free exercise cases. The Court
has again seized upon the Reynolds dich_otomy that free exercise protects ideas and
beliefs; however, it does not protect the practlces of one’s faith
| What is clear from freedom of religion Jurlsprudence is that the Court does not

dec1de cases in a manner cons15tent w1th the tenets of the legal model of Jud1c1a1
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decision-making. The legal model explains Supreme Court outcomes in terms of the use
of precedents, tests and persuasive legal reasoning; however, it cannot be asserted that the
legal model “explains” decision-making in freedom of religion cases. The Court
purported to establish tests and standards in deciding freedom of religion cases, but the
Court never hesitated to quickly disregard them or revised the meaning and criteria of the
tests and standards. Further, while the Court does seem to employ a variety of tests and
standards other than Lemon and Sherbert, these tests are still not consistently applied as
each Justice continues to formulate their own test or standard for the Court to use.

This discussion has revealed that there is a lack of consensus among the Justices
about how to approach freedom of religion cases. As such, clearly any purely legal
explanation of Supreme Court decision-making is not helpful in advancing our
understanding of Supreme Court outcomes in freedom of religion cases. This study
argues that the legal model, with its adherence to the role of precedent and tests in
deciding case outcomes, fails in advancing our understanding of Supreme Court decision-
making in freedom of religion cases. The Court relies on precedent, historical documents,
and established standards; but as applied to freedom of religion cases, the legal model
breaks down. It fails to take into account the complexities of freedom of religion
jurisprudence and the varied approaches of the Justices to religion cases. What this study
does claim is that due to the complexity of religious freedom cases, something more than
just law, ideology, or strategy are at work. Justice Breyer’s “consequential analytical
model” clearly indicates that Justices use their best judgment in light of the facts of the
case. It is here that the influence of a Justice’s faith tradition can come into play and

influence the outcome of cases in the area of freedom of religion.
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- TABLE 4.1. The Establishment Cases Heard by The Supreme Court

475 U.S. 534

| Court Heard By Case Citation Year
Case Name ,

Vinson Court ‘ L _ B
Everson v. Board Of. Edu Of Te ownshtp Of Ewmg - 330U.S.1 1947
McCollum v. Board Education 333 U.S. 203 1948
McGowanv. Maryland - 366 U.S. 420 1961
Gallagher v. Crown Kosher Super Market of Massachusetts 366 U.S. 617 1961
Zorach v. Clauson . 343 U.S. 306 1952

Warren Court , : - R
Two Guys from Harrtson—AlIentown, Inc. v, MchIey 366 U.S. 582 1961
Braunfeldv. Brown . 366 U.S. 599 1961
Engel v. Vitale 370 U.S. 421 1962
School District of. Abmgton Townshlp V. Schempp 374 U.S. 203 - 1963
Sherbertv. Verner 374 U.S. 398 1963
Board of Education v. Allen 392 U.S. 236 1968
Epperson v. Arkansas 393 U.S. 97 1968

Burger Court
Walz v. Tax Commissioner of New York 397 U.S. 664 . 1970
Welsh v. United States 398 U.S. 333 1970 .
Gillette v. United States 401 U.S. 437 - 1971
Lemon v. Kurtzman 403 U.S. 602 1971
Tilton v. Richardson 403 U.S. 672 1971

~ Lemon v. Kurtzman ~411U0.S8.192 . 1973
Levittv. Committee for Public Ed. '413'U.S.472 1973
Hunt v. McNair 413 U.S. 734 1973
Sloan v. Lemon , 413 U.S. 825 1973
Commission for Public Educatlon v. Nyquist 413U.S. 756 1973
Meek v. Pittenger : 421U.8. 349 1975
Roemer v. Board of Public Works of Mamland 426 U.S. 736 1976
Wolman v. Walters 433 U.S. 229 1977
New Yorkv. Cathedral Academy 434 U.S. 125 1977
Committee for Pub. Educ. v. Regan 444 U.S. 646 1980
Widmar v. Vincent = 454 U.S. 263 1981
Larsonv. Valente 456 U.S. 228 1982
Larkinv. Grendel’s Den, Inc. 459 U.8.116 1982
Mueller v. Allen 463 U.S. 388 1983
Marsh v. Chambers 463 U.S. 783 1983
Lynch v. Donnelly 465 U.S. 668 1984
Wallace v. Jaffree "~ 472U.8.38 1985 .
Thornton v. Caldor, Inc. 472 U.S. 703 1985
School District of the City of Grand Raptds' v. BaII 473U.8.373 1985
Aguilar v. Felton ‘ - 473 U.S. 402 1985

' Witters v. Services for the Blind 474 U.S. 481 1986

1986

. Bender v. Williamsport Area Sch. Dist
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TABLE 4.1. The Establishment Cases Heard by The Supreme Court Continued

Court Heard By Case Citation Year
Case Name

Rehnquist Court
Edwards v. Aguillard 482 U.S. 578 1987
Corp. of Presiding Bishop v. Amos 483 U.S. 327 1987
Bowen v. Kendrick 487 U.S. 589 1988
Texas Monthly, Inc. v. Bullock 439 U.S. 1 1989
County of Allegheny v. ACLU 492 U.S. 573 1989
Jimmy Swaggart Ministries v. Board of Equalization of Cal. 493 U.S. 378 1990
Board of Education of Westside Community Schools v. Mergens 496 U.S. 226 1990
Lee v. Weisman 505 U.S. 577 1992
Lamb’s Chapel v. Center Moriches School District 508 U.S. 384 1993
Zobrest v. Catalina Foothills School Dist 509U.S. 1 1993
Board of Edu. of Kiryas Joel Village School District v. Grumet 512 U.S. 687 1994
Capital Square Review and Advisory Board v. Pinette 515U.S.753 1995
Rosenberger v. University of Virginia 515U.S. 819 1995
Agostini v. Felton 521 U.S. 203 1996
City of Boerne v. Flores 521 U.S. 507 1997
Santa Fe Independent School District v. Doe 530 U.S. 290 2000
Mitchell v. Helms 530U.S.793 2000
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TABLE 4.2. The Free Exercise Cases Heard by The Supreme Court

Court Heard By Case Citation - Year
Case Name T
- Vinson Court -
Eagles v. US. ex rel. Samuels 329 U.S. 304 1946
Eagles v. U.S. ex rel. Horowitz 329 U.8.317 1946
Gibsonv. U.S. 329 U.S. 338 1946
Dodez v. U.S. 329 U.5.338 1946
 Sunalv. Large 332U.8.174 1947
Alexander v. U.S. ex rel, Kulick 332U.8.174 1947
Coxv. US. ' 3320U.8.442 1947
Niemotko v. Maryland 340 U.S. 268 1951
Kunz v. New York 340 U.S. 290 1951
Zorach v. Clauson 343 U.S. 306 1952 -
Kedroff'v. Saint Nicholas Cathedral 344U.8.94. 1952
Fowler v. Rhode Island . 345U.S. 67 1953
- Poulos v. New Hampshire 345 U.S. 395 1953
Dickinson'v. United States 346 U.S. 389 - 1953
Warren Court o ,
Witmer v. United States .348 U.S. 375 1955
Sicurella v. United States 348 U.S. 385 1955
Gallagher v. Crown Kosher Super Market of Massachusetts 366 U.S. 617 1961
Two Guys from Harrison-Allentown, Inc. v. MchIey 366 U.S. 582 1961
._Braunfeld v. Brown 366 U.S. 599 1961
- _Torcaso v. Watkins 367U.S.488 - 1961
Sherbert v. Verner 374 U.S. 398 1963
United States v. Seeger 380 U.S. 163 1961 .
- Board of Educationv. Allen 392 U.S. 236 1968
: Presbytertan Church v. Hull Church 393 U.S. 440 - 1969
Burger Court - :
Welsh v. United States 398 U.S. 333 1970
Gillette v. United States - 401 U.8S. 437 1971
Tilton v. Richardson 403'U.8S. 672 1971
. Rosengartv. Laird 405 U.S. 908 1972
. Wisconsin v. Yoder - 406 U.S. 205 1972 -
Serbian Orthodox Diocese v. Mltv()jewch 426 U.S. 696 1976
McDaniel v. Paty 435U.S.618 . 1978
Jones v. Wolf 443 U.S. 595 ‘1979
Thomas v. Review Bd., Ind. Employment Security Division 450 U.S. 707 1981
Heffron v. International Society for Krishna Consciousness 452 U.S. 640 1981
United States v. Lee ' 455 U.S. 252 1982
Goldman v. Weinberger 475 U.S. 503 1986
476 U.S. 693 1986

Bowenv. Roy -
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TABLE 4.2. The Free Exercise Cases Heard by The Supreme Court Continued

Court Heard By Case Citation Year
Case Name

Rehnquist Court
Hobbie v. Unemployment Appeals Commission of Florida 480 U.S. 136 1987
O'Lone v. Estate of Shabazz 482 U.S. 342 1987
Lyng v. Northwest Indian Cemetery 485 U.S. 439 1988
Employment Division of Oregon v. Smith 485 U.S. 660 1988
Frazee v. lllinois Department of Employment Security 489 U.S. 829 1989
Swaggart Ministries v. Board of Equalization 493 U.S. 378 1990
Employment Division of Oregon v. Smith 494 U.S. 872 1990
Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah 508 U.S. 520 1992
Watchtower Society v. Village of Stratton 536 U.S. 150 2002
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Chapter 5
THE SUPREME COURT, FAITH TRADITIONS AND
FREEDOM OF RELIGION

Introduction

Throughout the history of western civilization, the conflicts between church and
state have been persistent. In pre-Christian times, religious authority often comingled
with civil, or state, authority. Judaism, and later Christianity, separated religion and state
into two independent spheres with powers granted to each exclusively. The United States
was the first western nation to address church-state relations in its Constitution (Wood,
1967). The previous chapter demonstrated that a range of constitutional conflicts have
arisen before the Supreme Court in Establishment clause and Free Exercise cases.
Chapter Four clearly showed that strictly legal explanations of Supreme Court decision-
making are not helpful in advancing our understanding of Supreme Court outcomes in
freedom of religion cases. If the legal model fails to shed light on how individual
Supreme Court Justices decide cases, then we must turn our attention to external, or
environmental, factors; namely, the social backgrounds of the Justices. The faith
traditions of the Justices are examined as the primary social background factor expected
to advance our understanding of how Justices view church-state relations. This chapter
identifies the Justices’ faith traditions and explores whether or not they vote in a manner
that is consistent with their professed faith traditions. The Justices’ decision-making in
the Establishment Clause’ school prayer and religious instruction cases provides the data
for this attempt to determine whether the Justices’ faith traditions are consistent with their

voting behavior.
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The Supreme Court has heard approximately 130 Establishment Clause and Free
Exercise Clause eases; F lﬁy’-one of these cases involved Free Exercise issues and
seventy-nine cases involvedthe establishment clause issues. Thirty-three of the 130
cases focused on religion in the publ1c schools Smce the 1960s the Supreme Court has- -
heard seven maJ Or cases that d1rectly raise quest1ons of the const1tut1ona11ty of prayer and
rel1g10us 1nstruct1on in public schools Engel V. Vttale (1962) Abzngton School District v.
| | ‘Sche_mpp (1963), Wallace V. Jafﬁ'ee(1985), Lee v. Weisman (1992), and Santa Fe School |
District v. Doe-(ZOOO), Epperson v. ‘Arkansas (1968) and Edwards v. Aguillar‘d (1987).“
Twenty—t\t'o Justices ha\}e narticipated in hearing and deciding these seven c_ases. Of
these twenty-two J ustrces one was Baptrst (Justice Black) five were Presbytenan |
(Justices Douglas Clark, Harlan Powell and Chief Justice Burger) four were Cathohc l

(Justices Brennan, Kennedy, Scal1a, and Thomas) five were Ep1scopahan (Justices |

. Stewart, Wthe O’Connor Marshall and Souter) three were J ew1sh (Just1ces Goldberg,
: Gmsberg, and Breyer), one was Methodrst (Just1ce Blackmun),_ on_e was Lutheran (Chief
| Justice Rehnquist), and two listed their faiths only‘as Protestant (Chief Justice Warren
and J ustlce vStevens). While polities play,s a significant role in inﬂueneing Supreme Court
_decisions (Segal and Spaeth‘2002; Epstein and Knight,1998), this chapter argues that m
cases involving prayer and rellgious instruction jn nublic schools, Justices also vote ina -
manner that is consister_it.with.the views’of" the relationshlp between church and state as

outlined in the creed of theirm,fa‘ith tra_ditions.3 !

- 31AJthough most Protestant denominations eschew the use of the word “creed” it is used in this

study for reasons of consistency and clarity. Most Protestant denominations have governing bodies which = -

establish “posmon statements” that outline the faiths position on various relrglous political, and/or social
issues. :
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Faith Tradltlons and thelr lefermg Views of Rellglous nghts
In order to understand the degree to whrch the farth traditions of the 1nd1v1dual
J ustices may affect the formulat1on of pubhc school prayer pohcy, itis 1mportant to
establ1sh what these faith trad1tlons teach concermng the relatlonshrp between church and
state Since the 1950s, elght farth traditions have been represented on the Supreme Court:
-] udalsm Cathohclsm Lutheran, Ep1scopal1an, Methodist, Presbyterran, Baptist, and
general Protestant meamng that the Justlce clarmed to be Protestant but dld not 1dent1fv a
partlcular denommatlon. Each of these farth tradmons addresses the relatlonshrp between- s
the faith and the civil govemments in the1r creeds; however none addresses prayer m
school drrectly |
J udaism. Itis di_ﬂicult to determine Judalsm’s oﬂiclal stance on churchfstate |
rélations, as “Judalsm is generally‘ reviewed asa religion of deed rathe‘r.than creed. . .only |
rarely have there lken attempts to 4summarize the faith 1n a.creed-lilre statement” (Melton,_ -
. 767). One such s}tatement was createdin 1897 when the German R‘abbinlcal‘ Association
| wrote The F uridantental Belieﬁr 'of Judaism ‘This creed states in part:
Judaism commands the conscientious observance of the laws of the state, respect
for obedience to the government. It therefore, forbids rebellion against
govemment_ It therefore, forbids rebellion against governmental ordinances and
evasion of the law. . . . Judaism [also] commands that its adherents shall love the
state, and willingly sacrlﬁce property and life for its honor welfare and liberty.”
(ibid, 768)
Historically, Judaism was one of the earliest religions to separate religviousand
secular_‘spheres of ‘govemance. ‘From the time of Moses,\ or the Mosaic Period, ‘;[i]udges
and ngs generally functioned in the profane sphere, while priests and prophets served :

in the sacred sphere” (Wood, 258). The king was bound to the laws of Moses; therefore, "
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the profane sphere was informed by the sacred. Indeed, the Jewish Torah is replete with
stories of prophets warning the kings to mend their ways.

Roman Catholicism. Catholicism continued the Jewish concept of the two
spheres in two important documents relating to its stance on church-state relations. The
first was the Gelasian Thesis. The Gelasian Thesis, based upon a letter written by Pope
Gelasius I to a Byzantine emperor in the fifth century, outlined the concept of the two
spheres that rule the lives of men, the secular sphere and the sectarian sphere. Each
sphere has its authority that the other cannot usurp; however, since the church governs
over the spiritual, which deals with the afterlife, it has the greater responsibility for the
people. Therefore, the state should look to the church for guidance in laws and policy
(Ferguson 1976, 2).>* The second important document was Pope John XXIII’s encyclical
Pacem in Terris (Peace on Earth), from the Second Vatican Counsel (1963). In this
encyclical, the Catholic Church states that “every man by right of nature (jure naturae)
has the right to the free exercise of religion in society according to the dictates of his
personal conscience” and “an obligation falls on other men in society, and upon the state
in particular, to acknowledge this personal right, to respect it in practice, and to promote
its free exercise” (Murray, 1963).

Protestant Faiths Derived from Roman Catholicism. The Lutheran Church and
the Anglican Church adhere to a variation of the Gelasian Thesis, with the significant
difference that the Church does not have the duty to inform the state. The Lutheran
document, The Augsburg Confession of 1530, states “that lawful civil ordinances are

good works of God . . . Therefore, Christians are necessarily bound to obey their own

*2 In the eastern Roman empire, medieval Europe, and some early modern nations after the
Reformation (such as France), Catholicism was a religion very closely tied to the state.
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magistrates and laws, save only when commanded to sin, for then they ought to obey God
rather than men” (Melton, 41-42). The five Lutheran synods in America adhere to a
variation of the Gelasian Thesis. These synods find that there are two spheres of power,
the state and the church; however, “they must not be commingled” (ibid, 152).
Specifically, the Lutheran Church holds that the church exists to save men, while the state
exists to maintain order and peace.

More recently, the Evangelical Lutheran Church—the Lutheran synod to which
Chief Justice Rehnquist belonged—issued the statement The Nature of the Church and its
Relationship with Government, A Statement of The American Lutheran Church (1980),
clarifying that the synod adhered to a doctrine of separation of church and state:

In affirming the principle of separation of church and state, Lutherans in
the United States respectfully acknowledge and support the tradition that
the churches and the government are to be separate in structure. As the
U.S. Constitution provides, government neither establishes nor favors any
religion. It also safeguards the rights of all persons and groups in society
to the free exercise of their religious beliefs, worship, practices, and
organizational arrangements within the laws of morality, human rights,
and property. The government is to make no decisions regarding the
validity or orthodoxy of any doctrine, recognizing that it is the province of
religious groups to state their doctrines, determine their polities, train their
leaders, conduct worship, and carry on their mission and ministries
without undue interference from or entanglement with government (Zenth
General Convention of The American Lutheran Church, B. Institutional
Separation).

This statement is similar to The Augsburg Confession, as it continues to define the
“functional interaction” that can and should occur between church and state.
Specifically,

In this functional interaction, the government may conclude that efforts

and programs of the churches provide services of broad social benefit. In

such instances and within the limits of the law, the government may offer

and the churches may accept various forms of assistance to furnish the
services. Functional interaction also includes the role of the churches in
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informing persons about, advocating for, and speaking publicly on issues
and proposals related to social justice and human rights. From the -
Lutheran perspective, the church has the task of addressing God’s Word to
~ its own activities and to government. The U.S. Constitution guarantees the
right of the churches to communicate concerns to the public and to the
- government (ibid, C. Functional Interaction). :
a The Protestant Reformanon in England led to the estabhshment of an autonomous
Anghcan Church, the predecessor of the Eplscopal Church Although the Anglican
: Church still enjoys state support in England the Eplscopal Church in Amerlca does not.
Written in 1563 after the Protestant Reformatlon, and well before the foundmg of the
Eplscopal Church the ﬂurty—Nme Artzcles of Reltglon outhnes the Church’s adherence to |
- a separanon of power between the church and state In the Thtrty—Nme Articles of |
Rehgzon there are two artlcles that address the authority of the church and the role of the
state Artlcle Twenty exp11c1tly states that the church has authonty over “R1tes or |
Ceremomes and “Controvers1es of Farth” (ibid, 24) Article Twenty goes on to say that -
the Church should “enforce what is requlred for salvatlon and not “decree anythmg
‘ agalnst” salvat10n Article Twenty Seven, a later development from the Tudor or
“foundmg” of the Anghcan Church states that the state has authonty over all, including
v clergy, ‘in all things temporal; but hath no authonty in thmgs purely spmtual ” It 1is the
| “duty” of all to obey the state (1b1d 26).
‘ In 1801 the Eplscopal Church in Amenca rev1sed the Thtrty-Nme Articles of
" Religion. Of interest to this study is Articles Twenty, wh1ch addresses the authority of the
. church, and Thirty-Seven, which addresses the authority of the state. |
XX. Of the Authority of the Church The Church hath power to decree

Rites or Ceremonies, and authority in Controversies of Faith: and yet it is
~ not lawful for the Church to ordain any thing that is contrary to God’s
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Word written, neither may it so expound one place of Scripture, that it be
repugnant to another. Wherefore, although the Church be a witness and a
keeper of Holy Writ, yet, as it ought not to decree any thing against the
" _same, so besides the same ought it not to enforce any thing to be be11eved
for necessity of Salvation. :
XXXVIL Ofthe Power of the Civil Magistrates. The Power of the Civil
Magistrate extendeth to all men, as well Clergy as Laity, in all things
temporal; but hath no authority in things purely spiritual. And we hold it to
be the duty of all men who are professors of the Gospel, to pay respectful
obedience to the Civil Authority, regularly and legitimately constituted
~ (Protestant Episcopal Church in the United States of Amenca 1801,
Artlcles of Rehglon)
Thrs is sumlar to the Lutheran creed wh1ch clalms that the two spheres the
. temporal and the spmtual, are separate.' While the Lutheran faith speclﬁcally states that
 there is, and should be, a functional interaction between religion and civil authority, the
Eplscopal Church does not make any claim regardlng the role rehglous faith should play -
in the formulatlon of secular pubhc pohcy These dlﬁ'ermg stances create the d1vergence
. _ between the Lutheran and Episcopal Churches and the Catholic Church.
Other Protestant Qutgrowths from Lutheran and Anglican Doctrine
The Methodists outline in their T wentjz-F ive Articles of Religion the belief that it
isa Christian’s duty “to observe and obey the laws and commands of the governing or
supreme authority of the country of which they are citizens or subjects or in which they
- reside” (ibid, 263). The 'Methodlsts add that they “believe it is the duty of Christian
citizens to give moral strength and purpose to their respectlve governments through
‘ sober righteous and godly llvmg” (1b1d 265) This implies that the Methodlsts beheve |
- that the church should mform the state; however,, it should occur thr'ough the mdl\_/ldual
members of the church, not through the church as an institution. This stance differs from

" that of the other three churches in that while it rejects the Catholic idea of the church
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directly informing the state, it also rejects the Lutheran idea of the church not informing

the state at all.
In more modern times, the Methodist Church has established that:

The United Methodist Church believes that the church has the moral
imperative to act for the common good. For people of faith, therefore,
there are no political or spiritual spheres where their participation can be
denied. The attempt to influence the formation and execution of public
policy at all levels of government is often the most effective means
available to churches to keep before humanity the ideal of a society in
which power and order are made to serve the ends of justice and freedom
for all people. ... This task of the Church is in no way in contradiction with
our commitment to a vital separation of Church and State. We believe that
the integrity of both institutions is best served when both institutions do
not try to control the other. Thus, we sustain with the first amendment to
the Constitution... We live in a pluralistic society. In such a society,
churches should not seek to use the authority of government to make the
whole community conform to their particular moral codes. Rather,
churches should seek to enlarge and clarify the ethical grounds of public
discourse and to identify and define the foreseeable consequences of
available choices of public policy (United Methodist Church, Church and
Politics: Overview; emphasis added).

This statement clearly marks out an accommodationist stance by the Methodist
denomination.

The Westminster Confession (1644-49) guides the United Presbyterian Church
(ibid, 238). Chapter Twenty-Three of the Confession reiterates the theme that civil
government cannot “assume” the role of the church in matters of “the Word and
Sacraments, or the power of the keys of the kingdom of heaven” (ibid, 226). However,
the civil government has the “duty” to ensure “order” in the church, that the “truth . . . be
kept pure and entire,” to “suppress” all “blasphemies and heresies,” to “prevent or
reform” abuse of worship,” and to ensure that “all the ordinances of God duly settled,
administered, and observed” (ibid). The Presbyterian Creed is unique among Protestant

Creeds in that it calls upon the civil authorities to “suppress” “blasphemies and heresies.”
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In other words, the state is subrnissive to the church; to be called upon to be used by the
' church'upon the population as a whole. Most Protestant faith traditions specifically state
that the civil govemment and church authority should remain separate; and more
'speclﬁcally that the state should stay out of all church busmess However these ideas ,
were qulckly dropped in America after the American Revolutlon
Smce the revision of the Westmmster Confessron in 1789 the Presbytenan
| Church has held a stance that is more of a stnct separatlomst approach to the relatronshlp
between church and state. Typical of the-Presbyterian stance on church and state is in its
2000 Constltutlon
God alone is the Lord of the Consclence and hath left it free from the -
doctrines and commandments of men, which are in anything contrary to
his Word, or beside it, in matters of faith and worsh1p Therefore, we
~ consider the rights of private judgment, in all matters that respect religion,
~ as universal and unalienable: We do not even wish to see any religious
~ constitution aided by the civil power, further than may be necessary for
protection and security, and at the same time, be equal and common to all
- others (Constitution of the PC (USA) 2000, Part I1, Book of Order, Section
G-1.0301; emphas1s added).
Although Baptists can trace their origins to the Anti-BaptiSts of Europe, the -
Baptist Church was not established in America until after the ratification of the
Constitution. The Southern Baptists, of Whjch faith Justlce Black was a member,
~ comprise the largeSt Protestant faith in America;' as well as the mostacti've in the school
prayer cases, claim on their website, under Position Statements, that:
We stand for a free church in a free state. Neither one should control the
‘  affairs of the other. We support the First Amendment to the United States
' Const1tutlon with its “establishment” and “free exercise” clauses. We do,.
- of course, acknowledge the legitimate interplay of these two spheres. For
“example, it is appropriate for the state to enact and enforce fire codes for
the church nurseries. Tt is also appropriate for ministers to offer prayer at

civic functions. Neither the Constitution nor Baptist tradition would build
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a wall of separation against such practices as these (Southern'Buptist
Convention 1999, Position Statements: Church and State).

“Of all the denominations reviewed, this is the only one to offer a clear cut statement in
- support of absolute Separation of church and state. The Bapﬁst creed also outlines sirnilar
Protestant views of church and state; namely, that the state has the authority of civil' law
and should be obeyed by members of the church

The Umtanan Church in Amenca does not hold to a specific creed or a dogma of
. beliefs. Rooted_ in the Congregatlonahst movements in Europe and New England,

UnitarianiSm isa‘reli‘gi()n and not aphilosophy, even though they'lack a _speciﬁc dogma |

-~ of faith and worship

The AUA [Amerlcan Umtanan Association] —for most of its hfe—was -

“an organization dedicated to promoting a tolerant religious faith that saw

reason and a belief in God as congruent rather than hostile. It saw the .

Unitarian faith as squarely within the Western religious tradition. Modern

thought, knowledge, and other faith traditions were not automatically

rejected, as other religions insisted be done. Rather those modern ideas

- and the beliefs they challenged were to be tested through reason and
~ debate, allowing the truth to come forth as a faith that could embrace both

'the wisdom of the past and new knowledge. Thus illuminated, religious

faith would shine steadily and brightly in even the strongest storm

(American Unitarian Conference 2007 About the American Unitarian

Conference). v ‘

Despite.not having a set creed, the Unitarian Church does have what it call_sv“Our
Religious Principles™ which‘are seven statements that set out the basic outline of
Unitarian belief. Principle nur_nber four stateSf “Conacioué of the complexity of creation,
of the limits of human understanding and of huma__nity"s capacity‘ for evil in the name of
religion, we hold that hurrlility, religious tolerance and freedom of conscience should be a

central part of any religious experience” (Arneric'an‘ Unitarian Conference 2007, Our

Religious Principles). These two statements make it clear that in order to adhere to their
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faith tradition, Supreme Court Justices who claim to be Unitarian should vote in a

: separationist manner in Establishment cases and to expand religious worship in Free
| Exercise cases.

General Protestants The final faith tradition exammed in this study is the

_ General Protestant Needless to say, there is no orgamzatlon that ca]ls itself or relates _

- 'itself to the name of “General Protestant.” It is assumed that these Justices so identifying

'their faith tradltlon adhere toa Protestant perspectlve as opposed to a Jewish or Roman
‘: Cathohc one; however itis a]so clear that they also do not cla1m membership in any |
| ’partlcular Protestant denommation Therefore, this study assumes that Justices who self-
1dent1fy as General Protestant w111 adhere to a more Protestant view of church—state
_relations. As such, it is assumed that those Justices identifying themselves as “General
Protestant,”‘ in complying with their religious beliefs, would vote ina separationist '
manner in EStablishment Cases, andto expand religious practice in Pree E)rercise cases. ’
The nine faith traditions reviewed for this study all addr'ess the relationship |

| between the faith and the civil govemments, a]though none address prayer in school
‘ directly. lhe J ewish faith, a faith of deed rather.t_h'an creed, is the oldest faith tradition to y
establish 'the idea that there are two spheres of goyemance, the secular and the sacred. In a
spite of the lack of a umfymg creed, the J ewish faith seems to‘teach an absolute
adherence to and kspect for the civil law. The Christian denominations have a less,
absolutist view of the separation of church and state. This analysis of the church-state
stances of the faith traditions begms to createa picture of how faith traditions would view
‘prayer in public schools and indicate how a Justice should vote on that issue. A review of

howthe' denominations reacted to the Supreme Court’s decisions regarding prayer in
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school will further clarify the positions of these faith traditions, and give insight into how
these traditions put creed into action. Table 5.1 summarizes the faith traditions’ views on
church-state relations.

Insert Table 5.1 About Here
Religious Groups’ Reaction to School Prayer and Religious Instruction Cases

The creeds of the faith traditions do not provide a complete insight into the faith’s
stances on school prayer and their reaction to Supreme Court decisions regarding prayer
in public schools. The public debate over prayer in public schools is not recent.
Reviewing the history of the school prayer debate will clarify the concerns of society
regarding religion in the public schools and how the Supreme Court addressed these
concerns.

As described by Ravitch, in School Prayer and Discrimination, in the 1840s
Catholic immigrants swelled the ranks of the Catholic Church in America. Other
American minority denominations, such as the Mormons, also grew (Ravitch 1999, 5).
Simultaneously with this growth, America “was in the midst” of the Second Great
Awakening, an evangelical revival movement (ibid). Since the rise of the Catholic
population came from an influx of poor immigrants, economic fears were added to the
tension between the immigrants and the nationalists. A combination of these factors led
to fierce nationalism and overt anti-Catholicism. As an example, there was a national
effort to enforcement the “requirement” to read the King James Bible in public schools,
which the Catholic Church forbade Catholics to read. Catholics were discriminated
against and Catholic children physically attacked for not participating in Bible readings in

the public schools. This created an impasse within the public schools which eventually
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led to the Catholic Church setting up its own school system. Catholics argued that the
public schools that were supported by public tax dollars were essentially Protestant, it
was only fair that tax dollars also support the Catholic School system (Morgan 1972, 48-
52, Ravitch 1999, 3-18).

In the 1940s, there was an increase in the push for separation of church and state
from various Protestant denominations. Most of this pressure did not come from the
nativist attitudes of the 1880s but from an anti-Catholic attitude that was triggered by
Catholic assimilation from the Catholic ghettos into mainstream America (Morgan 1972).
On May 7, 1946, the Counsel of Bishops of the Methodist Church issued an anti-Catholic
statement accusing the Catholic Church of “anti-libertarian practices” including
continued Catholic demand for public support of Catholic schools (ibid, 82). The
Southern Baptist Convention was also spurred into separation of church and state stances
by anti-Catholic sentiment, with their link to separationist policy formalized by co-
founding Americans United for the Separation of Church and State, an organization with
the goal of promoting and defending the sepération of church and state principle.3 3 The
Southern Baptist Convention president in 1947, the Reverend Louie D. Newton, later
became the president of Americans United (ibid). Finally,

the Presbyterian Church in the United States (Southern) met in
Atlanta, and its Committee on Christian Relations announced that
it would ask the denomination to reemphasize Presbyterian
commitment to the separation of church and state (ibid, 83).

Three issues dominated the debate about religion in public schools. Directly

relating to religion in public schools were several other issues which also played a role in

the debate. First was the issue of conflict between the European and American views of

% See, Americans United for Separation of Church and State, http://www.au.org/about.
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. | religion in public‘schools. In most western European countries, such as England, France_
and Germany, b“r'eligious instruction has been to give state support to an established
: church‘ andto delegate educational responsibility to it;’ (Nielsen 1966, 127). In Arrierica
| religion is more a personal matter than a community matter. The Methodists. and the
Baptists reﬂect this in their support_of “non-confessional state schools.” | Lutherans and
Episcopalians have created parochial schools “reﬂecting the experienceof community
respon51b111ty in Germany and England respectively” (1b1d)
Second was the i issue of “the growmg plurallsm of rehgious life in the Umted
States” (lbld,‘ 14), which presentedanother reason for the conﬂict over rehgion in pub11c
schools. | Catholics and J ews were begmmng to assimilate.into American society, and
: their new status brought new political power and a new religious identity to America.
Catholics We‘recontinuing to demand "puhlic support of Catholic scho.ols to counter the
Protestant bent of the tax supported 'public schools. The Jewish comrnunity, on the other
hand, was opposed to any religious inﬂuence in the schools, as the influence would be
| ,exclusively .Christian (ibid)i This two-pronged‘ resistance to Protestantism inthe public
schools threatened the domJnance of the Protestant majority in America.
The third and final issue of the secularists signals thelr ab111ty to exert polltical
mﬂuence upon public school policy F mdmg strength in thelr growing numbers
seculansts pushed to remove “any acknowledgment of belief in God in the public

schools” (1b1d) This act1v1ty by the seculansts established strange, new bedfellows the

% <In 1900, an estimated 3,500 parochial schools existed in the United States. Within 20 years, the
number of elementary schools had reached 6,551, enrolling 1,759, 673 pupils taught by 41, 581 teachers.
Secondary education likewise boomed. In 1900, Catholics could boast of approximately 100 Catholic high
" schools, but by 1920 more than 1,500 existed. For more than two generations, enroliment continued to
- climb. By the mid-1960’s, it had reached an all-time high of 4.5 million elementary school pupils, with
- about 1 million students in Catholic high schools. Four decades later, total elementary and secondary
enrollment is 2.6 million” (National Catholic Education Association 2009). o
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Catholic Church and some Protestant denominations. ~» These grotlp‘s were laying aside
centuries of conflict and mistrust to ﬁght their new cornmon enemy—the seculai'ists:
| To be sure, the Roman Catholic and Jewish minerities have opposed |
‘what they have regarded as the remnants of Protestant religious
practice in public education. For Roman Catholicism, at least, other
- issues are now at stake. The problem is no longer that of a
- - predominately-Protestant ethos but that of a positive role for religion
in education under a variety of circumstances (ibid, 16).
It was against this social and religious backdrop that the‘ Snpreme Court began to _ |
'-‘hear the first of seven'school prayer decisions, sbanning forty years. ' The ﬁrst'case,‘ Engel '
| V. Vitale (1962) elicited both outrage and accolades frem religious eommnnities for its
removal of state‘-written prayers from public sehools (Alley 1994; Bedsole 1964;
,’.Bezranson 20(‘)6,"M0Vrgan 1972). Quick on ’the heels of Engel, the Conrtrhanded down
o | deeisionsin Abington School ‘Di'strict V. Schempp:(1963) and Chantberlain v. Public
- Instruction Board (1964), ﬁnishing what Engel had begun by ﬁnding unconstitutienal the
' reciting of the Lord’s Prayer : and Bible readings in the Hpublie schools. Later in Wallace'_v.‘ ‘ :
’ Jaﬁee (1985) and Lee v. Weisman ( 1992) the Court focused on prayers that were | |
allowed by public school ofﬁmals but not proscribed by them
' : Engel V. V'tale a 962)
In Engel V. Vztale ( 1962) the Warren Court ruled that State of New York V1olated ,
the Estabhshment Clause by requiring that the students of the public schools recite the ‘
- Regent’s Prayer at the start of each school day. The Regent Board of New York State,
who wrote the prayer was “a body exercising general superv1sory power over educatlon
in the State of New York” (Morgan 1972, 132). The Court’s de01s1on did not necessanly -

'ban all prayer in pubhc schools; it only stated that government ofﬁmals were not allowed

to use written prayers, whether composed by themselves or others.
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The plaintiffs were Unitarian and Jewish parents (ibid, 132). The filing of amicus
briefs in support of the parents by Leo Pfeffer, a progressive Jew, and Edwin Lukas, of
the American Jewish Committee, also support the assertion that Jewish groups were in
opposition to prayer in school (ibid, 127). This is not to conclude that all Jews are
against prayer in schools; these Jewish groups were specifically taking a more protective
stance since all of the prayers at issue were Christian, specifically Protestant. By the
1960s, most Catholic leaders had moderated their stance against Protestantism in public
schools. Formalized by Vatican II in 1963, Catholics viewed Protestants in an
ecumenical light, as separated brothers rather than enemies. Catholics opposed the Engel
decision, arguing that some religion was better than no religion; they regarded
“secularism more than Protestantism as a primary threat” (Nielson 1966, 6; see also
Morgan 1972, 125). In this decision, Justice Black and Douglas, a Southern Baptist and
Presbyterian respectively, outlined in their concurring opinion that the state of New York
was crossing the line of the Establishment Clause by having the prayer written and led by
state officials (Morgan 1972, 133). Justice Stewart, an Episcopalian and the lone
dissenter, took an accommodationist approach and read the First Amendment to prohibit
the establishment of a state religion, not to keep prayers from the public school system.

The reaction from the religious community was a mix of shock and relief. The
moré conservative faith traditions abhorred the decision, although none of them filed
amicus briefs in the case. The House and Senate reacted by holding hearings in their
respective judiciary committees, in which they eventually called for a constitutional
amendment overturning Engel v. Vitale and reintroducing prayer back into public schools

(Alley 1994, Bedsole 1964, Bezanson 2006). Additionally, several leading Catholic and
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-Protestant_scholars and journals spoke out against the decision (Alley 1994). For
example, Catholic Cardinal Cushing of Boston called,the Court’s decision “fuel for
- Commumst propaganda” and Ep1scopal Bishop James A. Pike stated “that the Court had
‘just deconsecrated the nation”’(lbid 109-1 10) | |
In contrast, other falth tradltions applauded the Court’s dec1s1on Whlle some
J ew15h parents supported the recital of the Regent s Prayer in New York publlc schools, )
“the Jewish Community as a yvhole contir'iues‘to be suspicious,of any common religious
k afﬁrmation in the pubhc schools” (N 1elsen 1966 175) A few Jewish groups ﬁled
amicus briefs on behalf of religlous presence in- publlc schools but for the most part
these suspicions contmue to this day, unresolved. In their 1963 General Assembly, the
United Presbyterians ‘lvoted Support for the Court’s decision” (Bedsole 1 964 ' 1§) in
. response to Engel Addltlonally, the Assembly “request[ed] that ‘Religlous observances |
never be held ina pubhc school or mtroduced into the pubhc school as a part of its
program”’ (as quoted by Bedsole 19)' |
The Methodlst General Conference passed a statement, by a sllght margm, wh1ch |

urged members “to refrain from encouragmg or supporting, in their local’ communltles
devotional exercises as a part of the educational prograrn of the pubhc schools” (1b1d).
This recommendation was approved in the General Conference by a small margin’of :
“votes. The narrowness of the yote shows that while the Methodist Church took a stance o
agalnst prayerlin public schools, it was not a stance universally agreed upon by all
‘members of the Church. Further, ‘in March, 1964, “the Baptist Joint Committee on Public :
Affairs in semi-annual session here réafﬁrmed. ‘its conyiction that laws'and re‘gulations

prescribing prayers or devotional exercises do not contribute to a free exercise of
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’Hrelig'ion’” (as quoted by Bedsol_e, 19). | In all cases of religious support of the Engel -

: decision, the faith tradition maintained strict adherence to }its creed. Althoughitis
_debatable'vyhethe‘r Engel v Vitale banned all school prayer or just prayers written by |
school adminisﬁ‘ators, the folloWing yeax the Court ended all debate.vy One year aﬁer

‘ Engel, in Abington School District v. Schempp, the Court revisited prayer in public

i schools and detemblinedthat the reqnirement to‘ rec1te any‘ prayer violated the |
Estabhshment Clause. - | | |

;'Abmgton School Dtstnct v. Schempp (1 963)

- The debate over the Court’s decision in Engel had barely started when the Court
handed down its decision in Abington Sehool District v. Schempp and the cornpanion
case, Murray v. Curllet. 35 The plaintiffs in Schempp challenged the recital of the Lord’ ;
Prayer and Blble passages at the start of the school day Thls case’ took the de01s1on in -
Engel a step further when the Court ruled that prayer act1v1t1es were in v1olatlon of the :
- Establlshment Clause In Engel the Court stated that school dxstncts could not write the |
prayers chlldren re01ted at the start of the school day; Schempp stated that school dlstrrcts
could not open the school day w1th any prayers or Bible readmgs |

ThlS Schempp op1mon is unportant for three reasons. F1rst it was a landmark
_ declslon that state-sponsored prayer in pub11c schools violated the Estabhshment Clause. -
Second, Justice Clark acknowledged the hallowed place of rehglon but at the same time
he established that the primary principle underlying the Establishment Clause is

neutrality. According to Justice Clark, “The breach of neutrality that is today a tr1ck11ng

- ¥ Murrayv. Curllet (1963) was the school prayer case brought by the renowned athelst Madeline
. Murray O’Hair on behalf of her son. , :
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stream may all too soon become a raging torrent and, in the words of Madison, ‘it is
proper to take alarm at the ﬁrst experiment on our liberties.”

The third 1mportant point ralsed in Schempp is that the majority dlsmlssed the

" Free Exercrse claim ralsed in the case; that is, the Court found that the majority hasa

' nght to Free Exerclse of religion and that its wishes may thereby overrule claims of
: nnnoritles rights. Justice Clark responded by stating that, “While the Free Exercise |
Clause clearly prohibitsthe use of state action to deny the nghts of ﬁ'ee exercise to
anyone, it has never meant that a majority could use the machmery of the State to
practlce its bellefs” (Abmg10n School Dzstrzct V. Schempp, 226).
In his opinion, Justice Clark was quick to dismiss the concerns of thc' American
‘ religious population regarding the decision, and ensured that their Free Exercise ~rights
were notbeing violated. Justices Brennan and Sthart were more hesitant and _t'elt the
~ needto also address thepublic’s COncerns.A Justice Brennan, inhis concurring opinion,v

- clearly pointed out that this decisiOn was not meant to completely erase cooperation
between religion and govemment (Marnell 1964, 23 1-232).‘ Justice Stewart, an |
Episcopalian and againv the lone dissenter, argued that the record in the.case was not clear
as to whether coercion was present. 'He thought it was possihle for a school kboard.t‘o
" administer a system of religious exercises in such a way as to make it constitutional.
Wallace v. Jaffree (1985) | | |

‘After S’chempp, the Supreme Court did not »hear another school prayer case until

1985, twenty years later. During those twenty years, compliance with the Supreme
- Court’s rulings on prayer in public schools was “spotty to say the least” (Morgan

1972,135; see also Dolbeare and Hammond, 1971; Muir, 1967; Laubauch, 1969; Reich,

163



1968; and Alley 1996). A popular means of avoiding the prayer in school issue was the
moment of silence that began school days. In and of itself, there is nothing
unconstitutional about observing a moment of silence as long as it is private; the
constitutional trigger occurs when the state mandates prayer or moments of silence.
However, the Alabama state legislature, when-passing a “moment of silence” bill,
~decided to amend the law and add the words “or prayer” after “meditation” (Wallace v.
Jaffree, 40). In a decision written by Justice Stevens, the Court again used the secular
purpose test established in Engel and Schempp to determine that the law was
unconstitutional on the grounds of the “or prayer” amendment. Alabama argued that the
policy meant that each day would open with a moment of silence to be used as the
students saw fit. The Court, however, seized upon the phrase “or prayer” added later by
the legislature, determining that this phrase was religious in nature and thus made the law
unconstitutional. Stating that the phrase proved that the purpose of the legislation was to
allow prayer (ibid, 59), the Court found that the addition of “or voluntary prayer”
indicates that the state intended to characterize prayer as a favored practice. Such an
endorsement is not consistent with the established principle that the government must
pursue a course of complete neutrality toward religion” (ibid, 60).

The Wallace case is significant for two reasons: first, it was a jurisprudential
landmark in its claim that state sponsored moments of silence violated the Establishment
Clause, thus reinforcing the purpose test of constitutionality, and second, this was the first
decision in which Justice O’Connor, an Episcopalian, in her concurring opinion, stated
that Alabama’s law did “more than permit prayer to occur during a moment of silence

‘without interference.” It endorses the decision to pray during a moment of silence, and
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accordingly sponsors a religious exercise” (i‘bid, 78-9). Speciﬁcally, Justice O’Connor
changed the application of Engel from a question of the purpose of the state’s actions to a
question of “how outsiders who witness the state’s action interpret it” (Bezanson, 142).
The problem with this point is that Justice O’Connor in her concurring opinion did in fact
call for an endorsement test; however, a majority of the Justices neither agreed with it nor
adopted it. While Justice O’Connor’s endorsement test may be interesting as a footnote, it
does not add much to advance our analysis unless one argues that faith traditions are
more in line with Justice O’Connor’s analysis.

Interestingly, the literature does not discuss the reaction of faith communities to
this decision. While there are many papers and commentaries that discuss the response
of Congress and of President Reagan, there is little said about the response of religious
groups. It can be assumed that most of the faith traditions that outlined their positions at
the time of Engel v. Vitale and School District v. Schempp maintained their stances on
prayer in schools. The American Jewish Congress was the only faith group that filed an
amicus brief in Wallace, which was on behalf of the respondents, who were challenging
the moment of silence. No Christian group or other Jewish group filed any amicus brief
on behalf of the school district (Wallace v. Jaffree 38).

Lee v. Weisman (1992)

Lee v. Weisman originated in Rhode Island. In this case the practice of having
local clergy recite prayers at high school graduation exercises was challenged and ruled
unconstitutional. The Court stated that although graduation attendance is not mandatory,
peer pressure is experienced by students when attending and therefore the practice of

having prayer at a high school graduation is coercive (Lee v. Weisman, 593). This case is
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significant because here the divisions of opinionregarding praYer in public schools that |
" had appeared among the Justices in Wallace became more evident. While it is clear that

. a majority of the J ustices believed graduation prayer violated the Establishment Clause,

- there is no clear unifying oninion‘ as to Why this was so. .. Justice Kennedy, writing for the
" majority, found that the prayers were ’coercive in nature and themfore unconstitutional.
Justices Blacknlun and Stevens looked to Engel’s “purpose” testasa basis for their
| decision, and J usticesv O’Connor and' Souter sawthe issue as a matter of govemment ‘
 endorsement of -religion. |

’IheJ ustices Who dissented‘—Chief J ustice Rehn(;iiist and J ustices Scaha, White '
and ThomaHﬂ'emd more c0hesive reasoning;” They did not'agree with Justice |
'Kennedy S clalm of coerc1on, statmg that in a free soclety one should be tolerant
Additlonally, they argued that the dec1s1on in Lee was mcorrect because it did not depend
~ upon the Constltutlon, the Founders’ mtent, traditlon, or history, but upon a
,“psychoj ourney ” (Lee 643) that treats students “old enough to vote” as “first4graders”
(ibid, 639). “A few citaﬁops of ‘*[r]esearch in psychology® that have no particular bearing
upon the precise issue here, anté at 593, cannot disguise the fact that,the Court has gone
beyond the realm where Judges know what they are domg” (ibid, 636). |
This case also reveals a sp11t w1thm the religlous denommatlons Jewish groups

were spllt in Lee, with the American Jewish Congress filing an amtcus bnef in support of
bweisman, who sought the injunction against praYer at 'gr:aduation ceremonies; while the |
National Jewish Coinmission on Public Affairs fin contrast, filed a brief in support of
Lee, the school principal who allowed the prayers. Additlonally, the Southern Baptist

Conventlon the United States Catholic Conference and Focus on the Famrly,
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evangelical policy group, ﬁled a hriet’ on hehalf of the Petitioner, middle school principal
Robert E. Lee.”® Despite the twelve amicus briefs filed by religious and conservative |
groups on behalf of the ReSpondent, Daniel Weismann, on behalf of his daughter

: beborah (to the total filed on behalf of Lee) the decision surprised’ the faith traditions

~ that were opposed to Engel Most assumed that after twelve years of Repubhcan
appomtments to the Supreme Court the time was ripe to challenge Engel and Lee V.
Wets_man was that case. While -the declslon in Lee V. Wetsman was a blow to the agenda
of vconservative faith groups, their determinatiOn to see Engel overturned'did not
diminish. | |

 Santa Fe Independent School Dtstrtct v. Doe (2000)

After their defeat in Lee v. Weis‘m'an; faith traditions that opposed the Engel
decision revised their legal argurnent’ in Doe. In S’q_nta Fe Independent School District V.
Doe, this new strategy‘was te'sted befOre the Supreme ‘Court. ' The activity challenged in
! Doe was the reading of a prayer by a student over the speaker system before high,school
football games. The school district did not argue the case in the context of the .
Establishment Clause mstead they argued that it would be in violation of the students
free speech if the prayer was not allowed 3 The Court did not agree with this argument,
finding that the prayer was attributable to the state because the prayer was offered |
: school property, at school-sponsored events, over the school's public address system by a
speaker representmg the student body, under the supervision of school faculty, and

pursuant toa school policy that explicitly and 1mpl1crtly encourages pubhc prayer” (Doe

% Retrieved on April 1, 2007 from The First Amendment Center,
- http://www.firstamendmentcenter. org[faclibrarv/case aspx?case=Lee v. Weisman

37 Retrieved April 1, 2007 from the First Amendment Center, ’ g
http://www. ﬁrstamendmentcenter org[fachbrary/casesummarv aspx‘?case —Santa Fe School v_Doe.
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290). The Court argued that the invocations at the beginning of the games had been
decidedly religious; therefore their only purpose must have been a religious one. Further,
a student leader is a representative of the school, thus establishing government
sponsorship of a religious activity. At the heart of the Court’s decision was the finding
that the district did not separate itself from the religious content of the invocations,
resulting in both perceived and actual endorsement of religion as defined in Lee. Justices
Rehnquist, Scalia and Thomas dissented in the case, accusing the majority of “bristl[ing]
with hostility to all things religious in public life” (Doe, 318).

The only organization to file an amicus briefs in this case was the Rutherford
Institute on behalf of Doe. The decision was supported by the American Civil Liberties
Union and the American Jewish Congress. While it did not file amicus briefs, the
American Center for Law and Justice, a conservative legal think tank, supported the
school district in this case as did the Family Research Council (Mauro 1999, 2000).
Teaching Religious Principles in Public School

The main focus of most cases involving religion in public schools centers around
overt religious activity involving public school children. However, some Establishment
Clause cases that came before the Supreme Court involved religious activity which was
not directly related to specific religious activity; but directed towards the teaching of
Creationism as an alternative to evolutionary theory in science classes.

Epperson v. Arkansas (1968)

Susan Epperson, a public school teacher in Little Rock, Arkansas, challenged the

“anti-evolution” statute then on Arkansas’ books. The statute, adopted in 1928, made it

unlawful for an Arkansas public school teacher “to teach the theory or doctrine that
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mankind ascended or descended from a lower order of animals,” or “to adopt or use in
any such institution a textbook that teaches™ evolution (Ark. Stat. Ann. §§ 80-1627, 80-
1628 (1960 Repl. Vol.)). Dismissing the state’s assertion that the law had never been
enforced, the Supreme Court found that the law was unconstitutional on the grounds that
it violated the First Amendment. The Court ruled that “the overriding fact is that
Arkansas’ law selects from the body of knowledge a particular segment which it
proscribes for the sole reason that it is deemed to conflict with a particular religious
doctrine; that is, with a particular interpretation of the Book of Genesis by a particular
religious group” (Epperson, 103). Justice Fortas, writing for the majority, asserted that
the Constitution requires that the state not be hostile towards religion or non-religion. He
argued that the law, in requiring that only creationism be taught in public schools, was a
clear violation of the Establishment Clause as it preferred religion to non-religion when
“tailored” teaching to the “principles or prohibitions” of religious teachings (Epperson,
106).

There were three concurring opinions in this case. Justice Black argued that the
case should have struck down the law as a violation of the Fourteenth Amendment’s Due
Process Clause as the law was too vague to determine if and when it had been violated; or
as Justice Black argued, the case should be remanded, or sent back, to Arkansas to clarify
the actual meaning of the law before a decision by the Supreme Court could be entered.
Justice Harlan wrote a short concurrence taking the Arkansas Supreme Court to task for
not fixing the problem; in essence, “passing the buck” to the U.S. Supreme Court (ibid,
115). Finally, Justice Stewart argued to overturn the law on free speech grounds. He

found that the law which made it a criminal offense to teach evolution to be the flaw,
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stating that states are free to set up any curriculum that they choose. However, they are
* not free to criminalize the dissemination of knowledge that violates free speech. “Since I
| beli‘evethat no State could constitutionally forbid a teacher ‘;to mention Darwin’s theory .-
" atall,” and since Arkansas may, or may not, have done jnst that, I concludethat the
statute before us is so vague as to be invalid under the Fourteenth Amendment” _(lbld,
e, B .
It is interesting‘that this case was a 9-0 decision; however, three .lustices were
cornpelled to write opinions that did not find for Epperson cn religious grounds. | Another
‘finteresting‘ po1nt is that this is one of the 'rare'occasions on which the party bringing the
' action is nct a student,‘but an adult'teacher;‘ The Courtresponded in kind by not
discn_ssing the coercion aspect of re1igien inv schools; even .though‘ if only creationism is
‘taught to:the students there isa coercion factor tol the law. OtherWlse, this case’made
clear that the Court was ready to step in and ensure that'the religious freedoms were not |
: "b'eing violated by the core curriculum inside the clasSrcOm;

' Edwards . Aguillard (1987)
| Much like Epperson, Edwards V. Agudlard involved the teachmg of creation:
sclence in b1ology classes Creatlomsm or creatlon sclence is the theory that a supreme B
being created mankmd generally as outlmed in the Book of Genesis of the Jewish Torah
and Christian Bible. The appellants in thlS case were a group of parents, teachers and
religious leaders who challenged the Louisiana “Balanced Treatment for Creation-
Science and Evolution—Science in Public School Instruction Act?"La.Rev.Stat.Ann. -

§§ 17:286.1-17:286.7 (WeSt 1982), on the greunds that it violated the Establishment

Clause. Unlike Epperson, the Louisiana Law in question in Edwards did not require the
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teaching of c_reationism or even evolution. What it did require was that whenever one
| concept was mentioned or taught, there was an obligation to discuss the other as well.
. The Supreme Court /agreed with the appellants, ﬁnding that the law violated all
three prongs ’of the Lemon Test. Writing for the majority, Justice Brennan argued that the

“ first prong, is the purpose of the law to advance or'prohibit religion, ‘was clearly violated
as the purpose of the law was to promote a rellgrous view (Edwards' 585) Crtmg
_ Epperson J ustice Brennan found that the state had 1dent1ﬁed no clear‘secular purpose |
| for the L0uis1ana Act” (1b1d). The second prong was violated because the primary effect
of the law was clearly to mtroduce creationism into the classro_om,v This is |
unconstitutional, as creationisr_n,rac(‘:ording_‘to the Court, isa religious ‘viewpoint.‘ Finally, '
the third prong was also viollated because of the enmnglement resuiting where the law
sought “the symbohc and ﬁnancral support of government to achieve a rellgious purpose
(1b1d 597)

In his d1ssent Justice Scalra argued that whether the Court used the Lemon Test
or preferably not, the Lou1s1ana law was constltutlonal.’First, he explained that it passed
the first prong of the Lemon Test, because the law itself ‘fdeﬁnes ‘creation science’ as - '
“the sCientific veviden'ces for creation and inferences from those scientific evidences” (ibid,
611-612). This deﬁnition, according to Justice Scalia, does not advance or‘prohibit a
religious idea, but an ac'ademic one. Further he argues that |

we will not presUme that a law’s purpose is to advance vreligion merely

because it “‘happens to coincide or harmonize with the tenets of some or

all religions,”” . . . or because it benefits religion, even substantially. We

have, for _example, turned back Establishment Clause challenges to

restrictions on abortion funding, Harris v. McRae, supra, and to Sunday

closing laws, McGowan v. Maryland, supra, despite the fact that both

“agre[e] with the dictates of [some] Judaeo-Christian religions,” id. at 442
. (615)
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Justice Scalia also argued that the law passed the second prong because the law

states that its intent is to advance academic freedom and that freedom includes the
“students’ freedom from indoctrination. The legislature wanted to ensure that students
would be free to decide for themselves how life began, based upon a fair and balanced
presentation of the scientific evidence” (ibid, 627). Scalia further claimed that it is
impossible for the Court to determine legislative intent beyond that written in the law
because each legislature may have a different reason to vote for or against the law.
Whose intent, he asked, is to be used by the Court (ibid, 637)? For the third prong, Scalia
claimed that there was no entanglement because there is no legal penalty for discussing or
not discussing either theory in the classroom. The state does not involve itself any further
into the classroom or educational considerations.

Despite Justice Scalia’s strong objection, seven of the Justices sided with Justice
Brennan in this case. Everson, in conjunction with Epperson, clearly indicated that the
Court would be vigilant against a state in its attempt to reintroduce religion into the
public classroom by the back door. The Court would not tolerate the renaming of
religious views as something mainstream in an attempt to coerce students into accepting
religious beliefs. |

In reviewing these cases, it is clear that, for the most part, faith traditions follow
the stance of their religious creed on the relationship between church and state in school
prayer cases. Faith traditions that most stringently separate church and state—
Presbyterian and Baptist—have voiced the greatest support for the decisions of Engel and
Schempp. However, the faith traditions that advocate more of a working relationship

between church and state have not supported these decisions. These findings are not
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absolute because more recently, the Southern Baptist Convention adamant separatists in
their creed have ﬁled amicus briefs in support of school prayer. |
By explormg the reactrons of the fa1th tradrtlons to the school prayer and rellglous '
mstructron cases, what is presented in this chapter isa better understandmg of these faiths_
in action. Ttis one thing to clarm a belief regarding the relatlonshlp between church and
state it 1s qurte another thmg to view how the be11ef is acted upon in real 11fe s1tuatrons
| In the early cases, there‘acﬁon of the various faith traditions to »these decisions followed
| the beliefs outlined'in the faiths;:creed'i however 1n ‘the ‘more 'recent cases, ‘s’orne faith |
tradltlons——most notably certam Baptlst groups—have supported a posrtlon inconsistent
| ~W1th the1r falths’ creeds. Those who changed the1r views seem to be the more
' conservative side w1th1n the falth tradition. This leads,to the conclusion that schobl
o prayer and religiou.s- instruction cases are no longer perceived a religion‘versus religion
issue, buta religion vers_us secular issue. | | o |
The éreeds and Justices’ Votmg Behavior
In the school 'prayer cases, the re::lctions of the faith traditions are fairly consistent B
with their respective creeds. However, doJ ustices of the Supreme Court similarly adhere
to a pattern of decision-m_aking based upon their own acknowledged faith tradition? The
answer is “no, not really.” Supreme Court Justices havemuch more to consider than |
their faith traditions, the Constitution, 'stare decisis political opinions and societal trends
(Epstem and nght 1998) Additlonally, it can be argued that the Court would be
exhibltlng a certain amount of hypocrisy if the Just1ces handed down dec1s1ons that
- limited public expressions of religion, while relying on their religious creeds to determine |

 those findings. This analysis does not argue that because a Justice voted as their creed
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- ‘would direct that the religious creed was the only factor the Justice considered. The
purpose of this analysis is to seek patterns and similarities in judicial voting that may
» shed light on the empirical analysis that will he presented in Chapters 6 and 7{ The votes
of the Justices will be:reviewed from two directiOns, ﬁrst by case and then by faith | |
tradition. | | B
Itis clear from Tables 5'.2}, which outlines the.hlstices hy faith tradition; and 5.3,

- which outlines the judicial yoting behayior by case, that in the early school prayer cases |

- the Justlces voted in a manner con51stent their professed creeds In any given case only -
Justrces Brennan, a Catbholic, and Stewart, an Eprscopahan, routmely voted in a manner
inconsistent with their faith traditions. Twenty years later, in Wallace V. Jaﬁ‘ree? a trend
away from Voting consistently with ‘faith traditions appears. These later cases ‘show an |
average of 'three Justices, with up to four .lustices in‘Wallajc'e,v voting m a n’lahner‘ .
inconsistent with their faith tradition’s creed. Chief Justice Rehnqiiist, a Lutheran, voted h
in line with the AsburyvCovr’zfessi'onal in each prayer case. { |

| Insert Tables 5.2 and 5.3 About Here
Overall there are three fa1th traditions that had complete complrance from the
B Justlces professrng those faiths: Baptrst, Methodist and general Protestant “The
Presbyterlan Justlces were the fourth most cons1stent in votmg with their faith tradltlon '
when prayer in public schools was in question. Qf the four_Presbytenan Justices, Chief
- Justice Burger’s vote in Wallace v. Jaffree was out of line with his faith tradition. 'l’he
J ewish J ustices were the next most consistent grOup' ammg the faith traditions. Of the |
five - Episcopalian Justices, J ustices Stewart and White consrstently voted contrary to the

Eplscopal position regardmg church and state. In cases mvolvmg public school prayer,
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- Catholic Justrces were split. Of the four Catholrc Justices, Justices Brennan and Kennedy
systematically voted in a-manner mcon81stent with the Catholrc Church’s stance on
‘matt‘ers of church and state.
| Although it gives insight into the relationship between religious creeds and Court

decisions, abreal(down of the analysis by creed can be somewhat misleading for several :
| reasons. 'First, it can be rnisleading when there is only one Justice that represents a faith
tradltron Chief Justice Rehnqulst is the only Lutheran to serve on the Supreme Court, |
while Justice Blackmun is the only Methodlst and Justice Black the only Baptist in thls . .
study. _Therefore it is not_surpnsmg that these three faiths are at the_extremes of ’

consistent and inconsistent voting withregards to the creed'of thetr‘adition.‘ A larger -
number of representatives for each denomination could well change the conclusions from
 this study. For»example, Justice Brennan, a Catholic, voted in a manner inconsistent with :

 the stance of the Catholic vChurch numeroustimes. 'However, as he was not the only _

, Catholic to vote on school prayer issues, the votes of the otherCatholic JuStices
. | counterbalanced' Justice Brennanfs votes. This drives the conclusion ‘that Catholic
Justices vote with higher consistency in accordance ‘with their creed than do Lutherans.
Second, these seven school prayer cases are only a sainple of religious freedom

cases heard by the Suprerne Court. This could lead to an overstatement of the
relationship between faith traditions and voting in all religion cases. However, there is
- insight to be gained here, asa nurnber Iof 'the Justices are acknowledged members of faith ,
traditions (Catholicism, Episcopalianisni, and Presbyterianism)‘vvith more pronounced

_positions on religious rights. -
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Conclusion

. Since the ratification of the Constitution in 1789, America has struggled to find
the balance between church and state. In the first century of its religious rights history,
this issue was directly addressed by the Supreme Court in only a few cases. However, in
the 1960s the Court began to hand down decisions that limited prayer in public schools.
These seven school prayer and religious instruction cases provide an important
background to our understanding of how the various faith traditions view church-state
relations, and whether Supreme Court Justices vote in a manner thét is consistent with
their professed faith traditions.

A survey of faith traditions finds that the traditions that originated and flourished
in Europe tend to have the most accommodationist view of the relationship between
church and state. Historically, the Jewish faith was the first to view religious and secular
authority as two separate spheres, with the religious sphere informing the sphere of the
state. Various attempts have been made to outline basic Jewish beliefs, and they are
consistently silent on church-state relations, but admonish Jews to support the civil state
and to not rebel against it. The Catholic and Methodist traditions maintain that the
religious sphere should inform the state, either directly or indirectly, through vofes, but
the state should stay out of religion. Lutherans advocate a functional interaction between
religion and civil authorities.

The Baptists, Unitarians, and, by extension, the Generally Protestant also state
specifically that there shquld be a separation between church and state. Presbyterians
have a similar sentiment in their creed; however, they also aver that the government

should protect religion. What all these creeds, Protestant, Catholic or Jewish, tend to
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have in common is their belief that the government should not have any right of
intervention into church matters.

When it comes to the votes of the Justices on cases that relate to school prayer,
most Justices consistently vote in agreement with their creeds. This analysis does not
assume that a vote in line with a creed is based upon that creed. The Justices belonging
to faith traditions that separate church and state in absolute terms tend to be more liberal
in general; while the Justices who are members of more accommodationist creeds tend to
be more conservative. These observations would make the votes of these Justices just as
political as they are religious, if the votes are not entirely political from the start (Segal
and Spaeth, 2002). To bring greater clarity to the analysis of the adherence of Justices to
the church/state stance of their faith tradition, the next chapter will explore this study’s
assumptions in greater detail in the presentation of the hypotheses, research design and

data and methods used in this research.
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TABLE 5.1. Faith Tradition’s Views of Church-State Relations

The Accommodationists The Separationists
Judaism Baptist (Southemn Baptist Convention)
Lutheran (Evangelical Synod) Episcopalian
Methodist General Protestant
Roman Catholic Presbyterian

Unitarian
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TABLE 5.2. The Faith Traditions of the Justices

Jewish Episcopalian
Frankfurter Jackson
Goldberg Marshall
Fortas White
Ginsberg Stewart
Breyer Stevens
O’Connor
Roman Catholic Souter
Murphy
Brennan General Protestant
Scalia Minton
Kennedy Reed
Thomas ‘Warren
Presbyterian Baptist
Clark Black
Douglas
Harlan Methodist
Powell Vincent
Burger Whittaker
Blackmun
Unitarian
Burton Lutheran
Rutledge Rehnquist
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TABLE 5.3. The Votes of the Justices in Public School Prayer Cases, 1962-2000

Justice Who Voted with Their

Justices Who Voted Against

Case Name (Year) Faith Tradition Their Faith Tradition

Engel v. Vitale (1962): Warren (Pt) Brennan (C)
Eliminated school sponsored Black (B) White (E)
prayers as a violation of the Douglas (P)
Establishment Clause. Clark (P)

Harlan (P)
Abington School District v. Warren (Pt) Brennan (C)
Schempp (1963): Eliminated Douglas (P) Stewart (E)
Lord’s Prayer and Bible readings | Clark (P)
in public schools as a violation of | Harlan (P)
the Establishment Clause Goldberg (J)

Black (B)
Epperson v. Arkansas (1968): Warren (Pt) Brennan (C)
Eliminated anti-evolution laws Black (B) Stewart (E)
under the Establishment Clause. Douglas (P) White (E)

Harlan (P) Marshall (E)

Fortas (J)
Wallace v. Jaffree (1985): Stevens (Pt) Burger (P)
Moment of silence defined to Powell (P) Brennan (C)
include prayer and is O’Connor (E) Rehnquist (L)
unconstitutional. Marshall (E) White (E)

Blackmun (M)
Edwards v. Aguillard (1987): White (E) Brennan (C)
Teaching creationism in the Marshall (E) Rehnquist (L)
classroom is unconstitutional. Blackmun (M)

Powell (P)

Stevens (Pt)

Scalia (C)

O’Connor (E)
Lee v. Weisman (1992): Prayers Blackmun (M) Rehnquist (L)
given at middle/high school Stevens (Pt) Kennedy (C)
graduation invocations and O’Connor (E) White (E)
benedictions are unconstitutional. | Souter (E)

Scalia (C)

Thomas (C)
Santa Fe Independent School Stevens (Pt) Rehnquist (L)
District v. Doe (2000): Prayers at | O’Connor (E) Kennedy (C)
high school sponsored events are | Souter (E)
unconstitutional. Ginsberg (J)

Breyer (J)

Scalia (C)

Thomas (C)

Legend: J= Jewish, C= Catholic, P=Presbyterian, E=Episcopal, B= Baptist, P=General Protestant, M= Methodist, L=

Lutheran.
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Chapter 6

RESEARCH DESIGN AND METHODS

Introduction

This study uses the framework of social background theory in asking to what
extent, if any, do the faith traditions of a U.S. Supreme Court Justice influence his or her
votes in freedom of religion cases? Focusing on the Establishment Clause and Free
Exercise Clause cases from the Vinson Court era (1946-1953) through the Rehnquist
Court era (1986-2005), this study analyzes the Justices’ votes in religion cases relative to
the teachings of their faith tradition regarding religious freedom. In short, this
investigation attempts to determine the extent to which Supreme Court Justices’ votes are
in accordance with the teachings of their faith tradition. Based on the assumption that
religion is a very personal belief, and that freedom of religion cases may be more likely
to evoke a religiously-influenced response from a Justice, ﬂﬁs study focuses on freedom
of religion cases. The Supreme Court decides cases in a broad array of legal policy areas
and students of Supreme Court behavior would not expect a Justice’s faith tradition to
influence his or her behavior in cases involving separation of powers, federalism, or
€conomic issues.

As outlined in Chapter 3, this study is different from previous studies in several
significant ways. First, in earlier studies, faith traditions were not broken out. Protestant
categories were lumped together and, if divided at all, the faiths were still grouped
together into two broad categories (e.g., High Income/High Standing versus Low
Income/Low Standing, or Evangelical versus Mainline). Catholicism usually maintained

its own category, or was sometimes lumped together with Judaism in a Protestant versus
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some other type of coding scheme. Whether Judaism was included at all tended :to bea

haphazard matter in preyious research. Itis important that each faith tradition that has

o been represented on the Court be represented in scholarshlp that purports to study the

mﬂuence of religion on _|ud1c1a1 dec1s1on-mak1ng Judaism has a world view umque from
other faith traditions and scholarshrp should take that into consideration by giving a voice
- to the Justices on the Supreme Court from the Jew1sh farth tradition. Therefore, this
| study includes Judaism as rts own separate_and unique category. Further, this study also
| breaks out the different _individual Protestant faith tradltlons that were represented on the
, bench during the tlmeframe of the study | | | |
. Unhke prior research, this study compares and analyzes the Supreme Court
| 'r Justices’ votmg behaV1or to the teachmgs of their faith tradltlon The purpose of thrs -
| strategy is to determine whether statlstlcally s1gmﬁcant relatlonshlps exist between the
Justices’ votes in re11g10n cases and the teachlngs of the Justlces faith traditions. For _
h examme, this study will examine whether Roman Catholic Justices vote in a manner that
: accommodates religion in Establishment Clause cases. However, a question that is also
Vof scholarly interest is if these Roman Catholic Justices vote to accommodate religionv .
are they also votmg ina manner that is cons1stent w1th the accommodatlomst teachmgs of
v the Roman Cathohc Church‘? If such a finding holds then it would highlight a possibility
that the teachmgs of the Roman Cathollc Church could inform the Roman Cathohc
-~ Justices’ accommodatlomst views. Tlus assoclatlon between rellglon and the mformmg
ofa v1ewpomt is not overstated. Songer and Tabr121 (1999) found that state supreme
court evangelical justices voted in a manner consistent w1th the teachlngs and worldv1ew

of evangelical faith traditions. A In another study related to Songer and Tabrizi’s (1999)
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fmdings, Whitehead (2008) interviewed twenty-four federal and state appellate judges.
Although his study focused on judicial attitudes towards the “rule of law” in their |
decision-making, ‘Whitehead (200'8)' found that the judges were very open about the
influence of their rehglous faith on the1r Jud1c1al dec151on-mak1ng Unfortunately,
Whitehead’s (2008) study did not mclude type of rellglon as a variable; however his
study quoted an 1mportant observatlon ﬁ'om a federal Judge
One federal Judge prov1des a vivid example of this process [rogue
~ attitudes in judicial decision-making] at work in a major Establishment
~ Clause case. When I asked him about his decision-making process in this
case, he begins by talking about how he has ‘always been a firm believer’
in a particular ‘separationist’ view of the Establishment Clause because of
~ his personal background as a ‘protestant free-thinker’. He also recalls his v
~own antipathy to some common examples of civic religion, including the
words ‘In God We Trust’ on coins: ‘So,” he says, ‘I came to that case with
.. thatin my . . . cultural inventory.” As a result, in characterizing his
decision in this one particular case, he concedes that ‘I probably did let my
“ingrained” beliefs dictate the result.” Not that he didn’t research the
- relevant legal authorities. To the contrary, he recalls that he ‘read every
- case in the country on the subject,” including those that decided the issue
. the other way. However, as he recalls he ‘couldn’t buy’ their logic

because of his own upbnngmg and personal beliefs (Wh1tehead 2008, 42-
43).

Second, earlier studies t’oeused almost exclusively upon (ciyil rights and liberties
cases, criminal and death oenalty cases Or conomics cases. Only once were other areas
of the law used, when pornography and gender_di@riminationeases_yvere included in the
analysis (Songer and Tabrizi 1999). This research breaks with this pat_tem hy reviewing
“an important issue m Ameriean democracy, the freedom of religion. No study toi date has
examined freedom of religion cases in this manner, and in doing so, the present study will
address the utility of the social background model in explaining Supreme Court behavior.

Thll‘d, this study takes into consideration Ulmer’s (1986) finding that the'soeial :
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background model is time-bound. This study looks at Supreme Court voting data to
determine whether the influence of faith tradition on Supreme Court decision-making has
been cohsistent over time or, as is more likely, has waxed and waned during the past six
decades. By examining the data over time, this study uses a much larger timeframe for
investigation when compared to most other studies. This study encompasses a period of
64 years—which is only two years shy of Ulmer’s (1986) study and about twice as long
as the next nearest time-frame (Tate and Sittiwong 1989).

Hypotheses

The research questions for this study stem from earlier social background studies
with the intention of expanding upon what earlier scholars have found regarding the
influence of individual social backgrounds on the voting behavior of Justices. This study
addresses seven research questions based on earlier studies which focus specifically on
the individual faith traditions of the Justices, the political ideology of the Justices, and the
specific Court on which the Justice served.

Hypothesis 1. Chapter 2 discussed models of Supreme Court behavior other than
the social background model. These models included the legal model, the attitudinal
model, the strategic account and neo-institutionalist models of judicial behavior. With
varying levels of intensity, three of these models assert that political ideology and policy
preferences influence Supreme Court decision-making. The social background model
does not dispute the influence of policy preferences, and neither does this study. As
outlined in Chapter 3, the social background model tries to determine what past
experiences are likely to influence the policy preference of the Justice, with many of the

studies finding that religion can be a significant indicator in judicial decisions (Nagel
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1963; Tate and Sittiwong 1989; Songer and Tabrizi 1999). To that end, the first
hypothesis of this study addresses the influence of speciﬁc faith traditions upon political
iideology. V'

H1: 771e falth tradmon of a Justice wzll mﬂuence the political zdeology of that
Justlce '

Hypotheses 2 and 3. As outlined in Chapter 3, religion isa consistent inﬂuence
~on _]udlClal votes (Nagel 1962 Ulrner 1970; Tate 1981 Tate and Slttlwong 1989; Songer
) and Tabrm 1999) However these studles d1d not ook at religion with sufﬁclent
speclﬁclty by observrng the many Protestant fa1th tradltlons. To deterrmne the influence
ofa spec1ﬁc faith tradrtion on _)lldlCla.l votes thls study puts forth two main hypotheses

H2: The fan‘h tradmon of a Justlce wzll mﬂuence how a Justice wzll vote in
, Establlshmem‘ Clause cases. :

- H3: The fan‘h tradmon ofa Justzce wzll influence how a Justzce will vote in Free !
Exercise Clause cases. ’

The deﬁnition of establishment of religion has been one of the most controversial
constitutional questions. Drawmg from such sources as Thomias Jefferson’s Letter to bthe
Dartbury Baptists’ 1 802), modern scholars generally acceptthat the Establishment Clause
erects a wall of separation between church and state wherein there is little to‘no

_ accommodation of religion in the public square For this study, an Establishment Clause
case is deﬁned as a case that arises from a conflict regardmg the relationship between

- church and state, which includes laws in general and economlc/soclal programs The

Establlshment Clause cases examined in tlns study cover the broad a‘reas of prayer and

religvvious‘ instruction in the public schools, state aid to parochial schools, religious

displays on govemmental property, equal treatment cases, and Establishment Clause

cases that arise in other contexts.
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Constitutionally, the right of free exercise of reiigion is the right to practice one’s
 religious faith, as he or she see fit, without interfefence from the government. The
‘Supreme Court, ﬂuouéhout history, has limited free exevreise of religion where if conflicts
- with civil order or an overriding social good. For thi's'study, cases invokiog the Ffee
Exereise clause involve the deﬂnition of religion, conscientious objectors and reli_gi.ous'
eXemptiohs ﬁom laws.. ’Free Exercise cases typically involve conﬂict with the pfactiees
of religious minorities. | |
H&potheses 4 and S. As stated eaﬂier, this study ooes not counter the argument
rthat political ideology‘ inﬂuenees Svupreme Court» decision—makingi rather, thlS study
’ presents a’vcompetirplg- argument that the attitudinal model is too simplistvic‘ aod ignores the
- complexity of Supreole _Court pOl_icy-makiog. However, the Justices’ policy preferences
‘are an im'portant part of the decisio_n-nllaleingequétion;’ theréfore, it is an impoi‘tant partof
. thls study’s ﬁaniework and research design. The fouﬁﬁ and ﬁftﬁ hypotheses take into
, eonsideration the influence of political ideology in case outcomes relating to the freedom |
of religion | | | |

' H4: The political ideology of a Justzce wzll influence how a Justice will vote in
: 'Establzshment Clause cases. :

_ H5: The polztzcal zdeology of a Justzce wzll znﬂuence how a Justice will vote in
Free Exerczse cases.

Hypotheses 6 and 7. Again, this study has pointed out the limitations of the legal
model, _attitddinal model,‘ sﬁategic aecouot andl‘neo-institutionalism. However, the legal
: _Y model is the weakest exolaoatory opproach because it completely ignores the issue of
judieial discretion, the complexity of hm‘nan nature and interactions,-and the multiple o

external factors that affect constitutional and statutory interpretation. Additionally,
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- Supreme Court decision;making appears capricious when the Justices attempt to decide
cases based -on _so-ca]led established legal tests and standards For example, although the . |
Court reached Finitial consensus in the use of the Lemon and Sherbert Tests in deciding,

N Establishinent Claus_e and Free Exercise Clause cases respectively, neithertest withstood
subsequent scrutiny hy a majority of the Justices. The sixth and seventh hypotheses take
into consideration vthe effect of jurisp’rudence, or the legal model, od the influence of a
Justice’s faith tradition in freedom of religion cases.

H6: The Lemon Test will influence how a Justzce will vote in Establlshmem‘
Clause cases. -

H7: The Sherbert Test wzll mﬂuence how a Justzce will vote in Free Exerczse
Clause cases. :

: If neo-mstltutlonahsts are‘correct, 1t is exoected that the .inﬂuencevof a Justice’s faith -
tradition"wilvl diminish aiter th_e.‘ establishrnent ot‘ the Lemon Test and.S}_rerbert Test;_ Itis R
“also expected that the influence of faith.tladitions wtll increase again after ofegon V.
Smith (1990), when the Supreme Court ofﬁcia]ty‘ended the use of the Sherbert Test.v -
Based on substantive analysis of vthe Establishment andF&eExercise Clause cases |
presented in the earlier chapters, however' the results are e)rpected to be insignificant
because these tests were never fully accepted by the Court leavmg ample room for the .
mﬂuence of rehglous beliefs to guide their dec1s1on-makmg |
Hypotheses 8 and 9. Ulmer’s 1983 study, “Are Social Background Models Tlme-
| E Bound? 7 glves strong support to common-sense idea that what is important in one era of :
history may not be 1mportant in another. Therefore, this study takes into consideration
that what issues were important to the Vmson Court may be very different from those

that were important to the Rehnqulst Court Therefore each Court era examined in this
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study— namely, the Vinson Court, Warren Court, Burger Court and Rehnquist Court—is
considered individually. It is common in public law scholarship to analyze and divide the
Supreme Court eras by the leadership of the Chief Justice, as the Chief Justice is the
administrative head of the Supreme Court. The Chief Justice has certain powers that other
Justices do not have when deciding cases: they lead the discussions in the conference
and have the first vote when the Court is making its final decision on the merits of cases.
The Chief Justice exerts a certain amount of influence over the ideological and
jurisprudential direction of the Court during their tenure (Murphy 1964, 83). However,
that influence can be tempered by the context of the influence sought (Danelski 1962)
and by the Chief Justice’s “desire” and “capacity” to exert such influence (Carp and
Stidham 1985, 187). The Chief Justice determines who will write the majority opinion
when the Chief Justice is in the majority. Each of the four Courts studied in this paper
seems to have its own unique characteristics, which distiﬁguish it from the other Courts.
The Vinson Court was the first Court to view the religion clauses in the First
Amendment as clauses in its own right. They were not extensions of contract law or free
speech law. Therefore, as a transitional Court addressing religious freedom cases, it
would be assumed that the Vinson Court would have a mixed record regarding its
direction as an accommodationist or separationist Court. Additionally, the Vinson
Court’s views on Free Exercise of religion are assumed to be equally mixed, as the
prevailing view in America during that time period was that mainline faiths enjoyed more
acceptance than non-mainline beliefs. The Vinson Court also ruled in favor of free
exercise rights in the many Jehovah’s Witness cases they heard. The Warren Court was

quite liberal in its civil liberties views. For this reason, one would expect to find that the
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Warren Court maintained an overall separationist stance in establishment cases and an
expansionist view of free exercise of religion (Kauper 1968). When the Burger Court
began, the expectation was that most of the Warren Court rulings would be overturned;
however, that was never realized (Keck 2004; Kobylka 1989, 546). Finally, the
Rehnquist Court is mainly viewed as a conservative Court with a consistent sympathy
towards the accommodationist view of church and state relations; as well as having a
limiting stance on free exercise. Therefore, the eighth and ninth hypotheses are:

H8: The different Court eras will influence Justices’ votes in Establishment
Clause cases.

H9: The different Court eras will influence Justices’ votes in Free Exercise
Cases.

Data and Operationalization of Variables

The data for the analysis in this study is based on the dataset, The Judicial
Research Initiative: U.S. Supreme Court Databases, established by Harold Spaeth, unless
otherwise noted.”® There are individual datasets for the Warren Court, Burger Court and
Rehnquist Court. Further, each of these three Courts has a “flipped” dataset provided for
researchers. These are case-based datasets which have been manipulated “or flipped” to
become Justice-based datasets. This is important to note, as the non-flipped database is a
case-centered database wherein the votes of the individual Justices are coded as separate
independent variables. This study uses the vote of the individual Justices as its dependent
variable; therefore, this study requires that the main database be flipped from a case-
centered database to a justice-centered database, wherein each case will have 9

observations, or votes, one from each Justice. The Vinson Court database is not a pre-

38 Although there is a universal dataset that includes all cases from 1953 (the Warren Court)
through 2007 (the Roberts Court to date), this dataset is based upon the cases heard in this time period and
is not based upon the individual Justices.
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ﬂipped database and, therefore, must be flipped using the procedure outlined by Collins
'(2006) All databases are flipped and extraneous variables were removed and combined
into one database In this final form, each religious freedom case heard by the Supreme
- Court from 1946 to 2005v have nine observations, once for each Justice’s vote on the case.

| Dependent Variables, Hypiothesi»s 1 states that the faith tradition of a Justice will
be inﬂuencedﬂby political ideology. The dependent variable for Hypothes'is 1 is “Political
' Ideology” of the Justice Poli:ticalu ideology is meaSured by an‘ ideological 'score devised ‘
by Segal and Epstein (2005) Thelr 1deolog1cal score is based on the vot1ng behav1or of
Supreme Court Justlces in economic and c1v1l llberty cases during the Justlces tenure on '
the Court The 1deology score is a contmuous value vanable that falls between O (most '
conservattve) and 1 (most liberal). Ifitis determlned that faith traditlons mﬂuence |
E 7‘ political 1deology, as is expected, the polmcal 1deology vanable becomes the mdependent
vanable for the other remalmng hypotheses Itis unportant to note that Segal and Epstem
‘ did not mclude religion cases when calculatmg their ideology index.
Thedependent vanable for the other six hypotheses will be the “Vote” of the

Justice in rellgron cases The ongmal Spaeth dataset codes the Justices’ votes as to
' ,» ' whether they voted in the majority Court or d1ssented in a case. However this codmg is

- not useful for this study, as it does not mdicate 1f the J usticevoted to expand or narrow.
religious freedom, The Vote variable was recoded 'to address this concem; Therefore, ir'ib
‘an Establishment Cl‘ause case, a separationist vote is vieWed as a vote in favor of the
: party challenging the religious entity, practice or opiniont' An accommodationist vote is
viewed as a vote in favor of thereligious entity, practice, or opinion. The “Vote”, variable

-~ is coded as 1 (separationist outcome) and 0 (accommodationist outcome). A vote to
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narrow the free exercise of religion is to vote against the party representing the religious

-~ entity, -praCtice or opinion (Vote = 1); and, for the non-religious entity (V. ote=0). Voting

- data were obtained and cross-referenced from four sources: the FirstAmendment Center,
FindLaw, Oyez Proj ect and the U.S. Reports‘,:v‘vhjch reports the full opinions_of all Us.

Supreme Court cases.3 o . -

Independent Varlables 'Ihere are four mdependent variables in thrs study;
mcludmg fa1th tradltlons the md1v1dua1 Courts pohtlcal 1deology, and a cross calculatlon
of the Court and faith tradltlons. The ﬁrst variable is the fa1th traditions of the Justlces.
‘Nme faith tradltlons have been represented on the Supreme Court since 1946 'Ihey are
(with the number of J ustlces from each fa1th tradltlon dunng the study s time perlod in
parentheses) Jewrsh (5) Roman Catholic (5), Presbytenan (5), Unitarian (2)
Eplscopa.llan (7) general Protestant (3) Baptist (1) Methodlst 3), and Lutheran (1) The |
| ’» faith tradltlons vanable is not stnctly speakmg a smgle vanable To determme the
possible mﬂuences of each faith tradition ona J ustice’s vote in freedom of religion cases,
this study sets up nine dummy variables with the following coding: 1 ‘(memlbe'r of faith -
- tradition) and 0 (not a member of faith tradition) The data for these independent .
| variables were obtained from The Supreme Court Compendtum Data, Decisions &
Developments (Epstem, et al 2007)

In order to deterrmne if different Courts voted differently in freedom of reli'gion
cases, the second mdependent vanable for the four Court eras was created Agam as
| -w1th the fa1th traditions, dummy vanables were created for each Court: Vinson Court,

Warren Court, Burger Court and Rehnqulst Court.- ‘Each Court vanable was coded as

¥ Seethe followmg websrtes WWW. theﬁrstamendmentcenter COm, WWW. ﬁndlaw com, and
WWW.0Y€2.01g.

191


http://www.thefirstamendmentcenter.com
http://www.findlaw.com
http://www.ovez.org

1=case heard by specific Court, 0=case not heard by that specific Court. For example the
Warren Court is coded 1 if the specific case was heard by the Warren Court. Coding the
court eras in this manner ensures that the Justices who served on more than one Court are
included in the analysis for each Court they were apart. The Vinson Court will be used as
the comparison variable as it contains the smallest number of cases, or smallest “N” for
each type of religion case. The third independent variable is the ideology score of the
Justice.

Based on Ulmer’s 1983 study, it is argued in this study that religion has a separate
effect on each of the different Courts. In an effort to take into consideration the element
of time in these regressions, the first instinct would be to run separate regressions for
each Court. In this way, the era of each Court is isolated from all other variables and
observations over time can be obtained. However, this could not be done because, for the
Vinson Court, free exercise of religion has only 36 observations in the dataset. The
Vinson Court heard only four free exercise cases, which is far too few observations to
provide any statistical reliability. Instead, this study will use a combination of Chow Test
and cross-tabulations to determine the influence of religious faith traditions upon the
votes of the Justices. The Chow Test will determine if religious influence is a better
indicator of voting direction in one Court more than another. By doing a cross-
tabulation, a vote count for each faith tradition in the individual Courts will assist in
determining how Justices of each faith tradition voted in religion cases.

Establishment Clause and Free Exercise Clause Cases
This study examines the influence of faith traditions on cases that involve the

Establishment Clause and the Free Exercise Clause of the First Amendment. The Spaeth
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database codes the “Issue”bvariable using numeric valnes; therefore, Establishment cases
are coded as either “462” for parochial school aid or relig_ion in.public school cases, or
‘ .“‘461”'for all other Estahlishment cases. The database codes Free Exercise cases as either

- “441” for conScientious objector cases or “455” for all other Free Exercise 'cases.
F 1rst, unhke ear11er social background studies, this study does includes cases that
| are unammous It is unportant to use these votes in the study as a Justice may vote w1th
the majonty, but agamst the teachmg of his or her faith tradition, while another Justice
who also votes in the maj onty, is votmg in a manner consistent w1th his or her faith
traditions. ,Earlier“social background studies tended to eliminate nnanimousdecisions on
the grounds that they mlght be an indication that the area of lavv or facts of the case are sd :
well defm_ed that the Justices cannOt dissent regardless of policv preferences (N agel 1962,
| U_lrner 1970, Tate 1981). This argument does not apply here, as the Court is nsnaily |
rnade up of disparate ideologies and theologies; that is to say, that even vvhen Justices
vaote ina unammous manner, at least one Justice is 'voﬁng against his or her preférténces.
The argument that the law may hinder a preferential outcome is not convincing in light of
'the fact that the Supreme Court has never let precedent prevent it from dec1d1ng asit

: w1$hed |

Second, this study excludes some freedom of religion cases. Eliminated are

selective service cases that do not have freedom of religion as their main legal Question, |
Selective service caSes were rnaintained in the fi‘ee' exerciSe variable if the Court was | |
addressing the religious claim of the original plaintiﬁ'. _Hovvever, if the Court addressed a
legai issue of the selective service case»that was baseduponan administrative or legal |

' problem then the case was ei_(cluded from the dataSet. For example, in the case Parisi v. o
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Davidson (1972) the,legal issue before the Supreme Court Was whether a federal district -
| court could hear Parisi’s habeas corpus c1a1m while Parisi’s court marshal was still
pendlng Since the Parisi case was a questlon of habeas corpus rights, and not rehglous
nghts, tlns case was removed from the da_taset. |

Third, some cases'were listed as raising both Establishtilent and F ree Exercise |
Clause issues. If the Court addressed both issues in the majority opinion then the case
: ! | was listed twice, once coded as a Free Exercise ‘case and once coded as an Establishme_nt

: case.’ F ourth, if the Court combined two or more cases into one hearing, each case was

listed separately in the dataset as long as the main :legal question dealt w1th ﬁ'eedom Qf :
| religion. Fiﬂ:h, all cases where the Supreme Court refused to-hear a case or the (lourt
| delivered a- per cunum opinion were eliminated from the dataset 40 Only cases that |
g ;recelved a full hearmg and had an 1nd1v1dual vote count were mcluded in the dataset.
Fmally, all cases that ralsed legal questions other than freedom of rehglon were also
* eliminated from the dataset; for example, labor and free speech cases. Cases 1nvolv1ng
other legal questions, where a party happened to be religious, will not be considered.‘”‘
Methods | |

~ As stated earher the analytlcal model used in th1s study is soclal background
theory; however, some methodological issues must ‘be addressed, given the nature of the
: variable coding. For Hypothesis I, the dependent-variable is Political ldeology; therefore,

a standard linear regression technique will be used to determine the influence of the

* Per Curium means “by the court as a whole” (Black’s Law Dictionary 2004, 1172). A per
curium opinion is “an opinion handed down by an appellate court without identifying the individual judge
who write the opmion——-Sometnnes shorted to per curium” (ibid, 1125). ' '

! For example Taylor v. Mississippi, 319 U.S. 58 (1943), speech; Arkansas Writers’ Project, Inc. .
V. RagIand 481 U. S 221 (1987), press; Benderv Williamsport Area School District, 475 U.S. 534 (1986) .
standing. -
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specific faith traditions upon a Justice’s political ideology. Hypothesis I will not be
affected by the challenges of the dataset as it will use the universal dataset with 1,217
observations.

For Hypotheses 2 through 7, the dependent variable “Vote” is a dichotomous one,
which renders linear regression inappropriate. The dataset will be divided by area of law
(Establishment and Free Exercise) and by Court (Vinson Court, Warren Court, Burger
Court, Rehnquist Court). The main challenge of the dataset is that breaking out the two
areas of law and the nine faith traditions creates variables that contain very small Ns.
Small observation numbers lead to multicollinarity issues as well as questionable
statistical regression results. Therefore, standard logit or probit regression analysis will
not be appropriate.

As an alternative, this study will use a mixed qualitative analysis approach to the
dataset. Hypotheses 2 and 3, which theorize the influence of a Justice’s faith tradition in
voting behavior, will be determined by using the Chow test. The Chow test determines
the goodness of fit of a model before and after the occurrence of an event (Richards and
Kritzer 2002; Kritzer and Richards, 2003). For example, does the faith tradition of a
Justice exert more influence before the establishment of the Lemon test or after the
establishment of the Lemon Test, or does the faith tradition exert more influence during
the Vinson Court than the Warren Court. In this study, the Chow test will be used to
determine the influence of faith traditions on judicial decision-making before and after
the Lemon Test, before and after the Sherbert test, and for each of the four Courts in this
study. In each of these tests, the multiple faith traditions are independent variables thus

giving multiple views of any religious influence on judicial decision-making.
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Acceptance or rejection of these two hypotheses will be based upon any patterns that
emerge, or do not emerge, from the Chow tests. The acceptance of Hypotheses 4 through
7 will be determined in a similar manner to Hypotheses 2 and 3. In the Chow test the
political ideology of the Justice will be included as an independent variable.‘

Finally, again due to the small Ns found in this study, Hypotheses 8 and 9 will be
analyzed using cross-tabulations. Although cross-tabulation is not a sophisticated
analysis for these hypotheses, it will provide a clearer, more accurate, view of the
influence each Court had on judicial votes. The use of logistic analysis or the Chow Test
in this instance would yield misleading results.

The relationship beﬁveen the vote of the Justice and the independent variables,
will be tested by the significance values calculated by STATA statistical software. The
program SPost will be used to aid in the post-estimation analysis of the regression
models. The Chow Test method used in this study is outlined in Appendix C of Richards
and Kritzer (2002, 319). This method calculates the chi-squared by running the logit
regression for all cases, for cases before the break (e.g., Lemon Test) and for cases after
the break. The -2log likelihood of the before and after regression is subtracted from the -
2log likelihood of all cases. Once calculated, the chi-square value aids in determining the
goodness of fit of the model and the determination of the influence of faith traditions for
each Court and in conjunction with the Lemon Test and the Sherbert Test.

The predictive probabilities analysis will also be used, but, again, small Ns are an
issue. The estsimp command in Stata cannot be used because when the parameters are
expanded, the small-N cannot create a positive definite matrix. Therefore, this study will

use the command prvalue and calculate the predicted probability for each type of Justice.
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For example, individual calculations will be performed on a conservative, moderate, and
liberal Justice from each faith traditidn and ineach area of iaw. This analysis gives the
. probability that the J ustice will vote to expand freedom of religion, given speciﬁc
restrictiOns to ‘the independent‘ variables in the categories of all freedom of religion cases,
’ iiee exercisecases and establishment cases, separately. v, |
E Expectatlons of Fmdmgs N |

Based upon past scholarshlp, several findings are expected from this study F 1rst,
| the Justlces faith traditions are expected to have a statlstlcally significant mﬂuence, upon
- their poylitical ideology Second political ideology is expected tobe a signiﬁcé'nt
' mdlcator of _]udlclal votes in both the areas of free exerc1$e of rehglon and the
| establishment of religlon Most scholars today agree that polltlcal 1deology isa strong |
i 1nd1cator of judicial votlng, wuh vanatlons in votes be1ng caused by the soc1al
backgrounds of the Justices, ratlonal cholce behav1or or small group dynamlcs Th1rd
based upon the ﬁndmgs of earlier soclal background studies, it is expected that the fa1th
tradltlons of the Justices will also be a s1gmﬁcant indicator of _]udlCIal vot1ng in both |
| types of freedom of rehglon cases. As the Protestant fa1th traditions are defined into their
own vanables it would not be surprising to ﬁnd that some faith traditlons will have
greater mﬂuence than others. Further, it is expected that Justices of some falth traditions
~will adhere to their faith’s teachings“rnore, c10se1y than Justices of_ other tradi_tions.

It is expected that jurisprudence will have a dampening effect on the inﬂuence of
faith traditions. The signiﬁcance of the ,faith t;raditiOn,variables wﬂl decrease on cases
 that occur after the eStablishment of the Lemon Test and the v'.Siherfbert» Test.. “H‘oWever, the

| change 1s expected to be nnmmal Although the Court established these tests to aid in the
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freedom of religion decisions, from their inception-the tests were unpopular w1th the
Justices and were not consistently applied to freedom of religion cases. Therefore, while
these tests established a framework for religious freedom cases and outlined , |
constitutional arguments in church-state relations, they did not dampen religious
influence as much as might be expected. The inconsistency of the application of the tests
| and the outright opposition to their existence left sufficient room for personal religious - |
| _ heliefs to inﬂuence decision—making. If the tests had been consistently applied to
| _ religious freedom cases, there would have been very little room for nemonal beliefs and a
- more profound alteration in the degree of religious inﬂuence vyould be found. |
| ' Finally; it is expected‘that the identity’ of the Court which heard the case, as
~ designated by the Ch1ef Justice, will be a statistically s1gmﬁcant factor in Jud1c1al
declslon-makmg It is clear that the Warren Court viewed questlons raised by the '
- iEstabhshment Clause and the Free Exerclse Clause ina dlﬁ‘erent light than did the -
_ | v Rehnquist Court. Therefore,v it is to be expected’that the Warren Court would vote 1n a
‘more separationist and pro;minority faith manner than the Rehnquist cOu&.' Similarly,
faith tr_aditions may 'havemore influenceon one Court than on another, thought itisnot -
clear if faith traditions would have less influence on the Warren Court than the Rehnquist
‘Court Faith traditions have varlous stances on the question of rehglon and politics, and
it may be more of a matter of which faiths are represented on the Bench than the p011t1ca1
persuasmn of the Court However the strategic ch01ce model may offer another
politically motivated reason for judicial voting behavior. Just1ces from a’mmonty faith.

tradition may find a kindred spirit with the legal claims of other minority faiths and vote
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in a supportive manner. These important questions will be systematically addressed in

the next chapter.
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Chapter 7
FINDINGS AND ANALYSIS
Introduction

This dissertation seeks to assess the influence of a Justice’s faith tradition on the
decision-making process in freedom of religion cases. To accomplish this research
objective, the social background model and a statistical analysis of individual faith
traditions are applied to judicial votes in freedom of religion cases. This study makes an
original contribution to the understanding of Supreme Court decision-making on two
levels: (1) it uses social background theory as the framework for understanding Supreme
Court decision-making in freedom of religion cases, and (2) it uses the research to
investigate the influence specific faith traditions exert on Supreme Court decision-making
in freedom of religion cases. The main hypothesis of this study is that the faith traditions
of the Justices are likely to influence their votes in freedom of religion cases, even when
controlling for the Justices’ political ideology. This hypothesis does not exclude the
possibility that individual faith traditions will vary in their influence on the voting
behavior of Justices. Further, this hypothesis recognizes that some faith traditions are
likely to influence the vote in Establishment Clause cases, while others are likely to
influence Free Exercise Clause cases.

In this chapter, the analysis begins with an explanation of the methodological
techniques used to test the hypotheses outlined in Chapter 6. Next, given the dominance
of the attitudinal model in the judicial decision-making literature, linear regression is
used to test whether the political ideology of the Justices is correlated with the Justices’

faith traditions. Two sets of logistic regression analyses are used to test the hypotheses
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presented in Chapter 6 for Establishment Clause and Free Exercise Clause cases. These

| tests used loglstic regressiOn to determine whether the political ideology and the faith
traditions of the Justiees are correlated with their votes in ﬁ'eedom of religion cases. The '
effects of political ideology and faith tradition on the Lemon Test and the Sherbert Test.
- are examined by studying the logistic regression results and by using the Chow Test to |
’ determine if the 'independent variables had a greater impact upon' votesbefore or aﬁer.the
 creation of each legal test. o | |
A lOgISth regress1on and a Chow Test were run on each of the four Courtslln this
| - study The research relied upon lOngth regress1on tests to determme the impact of the

Justices’ polltlcal 1deology and farth tradltlons upon their vote in- ﬁ'eedom of rehglon

cases. Further the Chow Test was used to determme if the mdependent variables had a
greater 1mpaet durmg each Court era compared to the other Courts in the study |
Methods and Procedures | |

The data are drawn from the umverse of freedom of rehglon cases from the

Vmson Court to the end of the Rehnqurst Court (1946-2005) This study uses Harold

§ Spaeth’s The Judicial Research Initiative.' Us. Supreme Court Database (2005),
| . modlﬁed in part vby‘ adding the political ideology of the Justices from The Perceivéd
Qualifications and Ideology of Supreme Court Nominée-s} 1937-2005 (Segal and Epstein
270‘05). The Justices’ faith traditlonsivyere then obtained form The Supreme ‘vC'ourt

'. Compendium:» Data, Decisions & DeVeIopments_(Epste‘in et al. 2007) :andadded to the
- dataset F inally, the yariable ;‘Vote” was add'ed and coded. aceording” to the vote of the |

_» md1v1dua1 Justlces for each case in the study. The data were analyzed usmg a |

g combmatlon of statlstlcal techmques mcludmg lmear regress1on, lOngth regression,
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contingency table analysis and the Chow Test. One limitation of the data is the small
number of observations (Ns) that were generated when the faith traditions were :
categorized into individual independent variables. Nine 'faith traditions were reviewed in

this'study; however, due to the small Ns that resulted, multicollinearity became a problern

©  indata analysxs Inan effort to address this effect the mdependent variable “General

Protestant” was recoded to 1nclude the Baptlst, Protestant, and Umtanan falth tradltlons )
' for all of the regress1on analyses These fa1th traditions were combined because of their

similar separatiomst outlook on church-state relations. ‘ |

Faith Traditions’ Influence on Political Ideology‘

~ The dominant models of j‘odicial behavior acknowledge that the politicalrideology

: of the Snpreme Com't Jnstices’ will inﬂuenee judicial votes and th:ei social bac,l.(groundv :
model is no eicception. | A biVariate linear regression was used'to test the eorreiation '
between the nolitical ideology of theJustic‘es and their faith traditions. The Justices’
ideology was measured using the Segal and Cover scores, as updated by Epstein and
Segal (2005). The ideological seores blfor the Jtlstices :from 1937 to 2005 are presented in :
Appendix A. Tabie V7.1 contains the results of the linear bivariate regression analysis. . |
According to Table 7.1, religion does seem to influence the politieal ideology of .Suprem_e
Court Justices, although thestatistical significance varies by t'aith tradition. ‘

Insert T’able 7.1 Ahout I-I_ere

~ 2 Multicollinearity occurs when two or more variables are highly intercorrelated and it becomes
~ difficult to separate out their effects on the dependent variable. “If perfect multicollinearity (linear
relationship) exists among the predictors, regression equations become unsolvable.” Stata, the statistical
program used in this study, solves multicollinarity by dropping the offending variable. “High but not
perfect multicollinearity causes more subtle problems” such as higher standard errors, changes in
coefficients, and “nonsignificant coefficients despite a high R*’ (Hamilton 2004, 210).
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Many of the faith traditions represented on the Supreme Court since the 1940s
did, in fact, seem to exert some influence upon the political ideologies of the Justices. Of
the five traditions which exert a stz;tistically significant influence on political ideology—
Roman Catholic, Presbyterian, Episcopal, Methodist, and Lutheran—each influences
ideology in a conservative direction. This is an interesting finding as, when considered
collectively during the time period of this study, the Jewish, Roman Catholic, and
General Protestant Justices tend to be more liberal than the other Justices. The constant’s
coefficient indicates influences upon political ideology other than religion and it is
statistically significant in a liberal direction. That religion is not the only influence upon
a Justice’s political ideology is expected, as does the finding that it is statistically
significant. Subsequent statistical analyses will determine whether and to what extent
these bivariate relationships hold.

Establishment Clause Results '

This study now turns its attention to the influence of religion on Supreme Court
decision-making in freedom of religion cases by first analyzing the Establishment Clause
cases. In Table 7.2, several significant influences upon judicial votes are reported for
Establishment cases. Table 7.2 shows the logistic regression coefficients for the three
legal tests examined in this study, the Lemon Test, the Sherbert Test, and the Post-
Sherbert Test. The “All Cases” column shows the statistical results for all Establishment
cases before and after the Lemon Test and all Free Exercise cases before and after the
Sherbert and Post-Sherbert Tests. The “Before the Legal Test” column shows the
statistical results for all cases before the creation of the specific legal test, while the

“After the Legal Test” column includes all cases heard after the creation of the specific
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legal test. Table 7.3 shows the logistic regression coefficients for the Establishment
Clause cases heard by the Supreme Court. The “All Cases” column shows the statistical
results for all Establishment Clause cases. The “Outside Court Era” column shows the
statistical results of all cases heard before or after the tenure of the specific Court. The
column “During Court Era” lists the statistical results of all cases heard during the tenure
of the spéciﬁc Court.
Insert Tables 7.2 and 7.3 About Here

Not surprisingly, Political Ideology is statistically significant in all of the
Establishment Clause groupings as would be expected from earlier studies. For “All
Cases” in Tables 7.2 and 7.3, Political Ideology has an effect on judicial decision-
making. In Establishment cases, liberal Justices tend to vote in a separationist direction,
and conservatives in a more accommodationist direction. However, even when
controlling for Political Ideology, some faith traditions also show an impact on judicial
decision-making; although, the Lemon Test, as an independent variable, is not a
significant indicator of judicial decision-making, therefore, it does not seem to matter in
“All Cases” if the case was heard before or after the Lemon Test. For the Lemon Test, the
Jewish, Presbyterian and Methodist Justices voted in a separationist manner, while the
Lutheran Justice voted in an accommodationist manner. Further, for each of the three
Courts, the Jewish, Presbyterian and Methodist Justices continued to vote in a
separationist manner, while the lone Lutheran, Chief Justice Rehnquist, continued to vote
in an accommodationist manner. The results reported in Table 7.2 indicate that for

Jewish, Presbyterian, Methodist, and Lutheran Justices, faith tradition exerted a
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statistically significant influence on voting behavior even when controlling for political
B _behav10r
The results reported in Tables 7. 2 and 7.3 1nd1cate that Political Ideology is not -
statlstically s1gmﬁcant when studied in cases heard before the Lemon Test or durmg the
_ ;Warren and Rehnquist Court eras. - Additionally, the specific Court eras, as an
independent variable; are not signiﬁcant indicators o‘f judicial voting behavior. | The -
Chow Test then cheeks whether the effects of the independent variables are different
v ‘between the two sets of observations. Before the creation of the Lerﬁon Test, not‘ a single'
. -.faith traditiOn seems to have influenced voting behaviOr' however aﬂer the Lemon Test,
the J evnsh, Presbytenan, and Methodist faith tradltlons are mﬂuentral ina separatiomst
. manner, while the Lutheran falth is s1gmﬁcant in mﬂuencmg votlng behav1or in an
accommodationist manner, even when_controlhng for Political Ideology. Thls voting"
pattern is consistent with the teachings of the J eWish, Presbyterian,iand Lutheran faith |
' tradltlons although the Methodist J ust1ces appear to have been votlng ina manner v
mconsrstent with the accommodatlomst teachmgs of the Methodist faith. The Chow Test
is statistically srgmﬁcant at 99%, mdicatmg that faith traditions and 1deology becarne a
more inﬂuential indicator of judicial voting behavior aﬁer the Lemon Test than before
* This result seems to counter the clairns of the legal model that precedents and legal :
tests are indicators of judicial voting behavior. If the legal model held true the Ipossible

mﬂuence of faith traditions upon Jud1c1al votes would be expected to dimmish after the

? Calculatmg the significance of a Chow Test is farrly easy, if not a little convoluted. First, in the .
loglstlc regression for each model — All Cases, before point of interest, and after point of interest — multiply -
the log likelihood by -2. This is the “Model Chi.” The degrees freedom (df) is found in the parentheses of
‘the LR measure when “fitstat” is.ran in Stata. Applying the -2loglikihood and the df to a Chi? distribution
table, the statistical significance can be determined.  The “Before/After Difference” is calculated by
‘subtracting the -2loglikihoods of the “before the point of interest” and the “after point of interest” from the
-2log liklihood of the “all cases”. The df is the largest of the dfs of the “before” or “after point of interest”.
This new loglikihood and df are then applied to the Chi? Chart to determine its significance. .
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_creation of the Lémon Test. The findings presented in Tables 7.2 and 7.3 indieate» o
otherwise. | |
Next, thls study turns its attention to an exammatlon of the. data over tune
A Accordmg to the findings reported in Tables 7.2 and 7.3, the Chow Test indicates for
each Court that rellglous fa1th is a significant indicator of Suprer‘ne Court dec1s1on-' -
making. F or the Warren and Rehnquist Courts l’olitical Ideology is not statisticallyb '
- significant durmg the tenure of these Courts however it remams statistically s1gmﬁcant- k
dunng the tenure of the Burger Court. The V1nson Court only heard four Estabhshment
Clause cases, resultmg in only 36 observations Therefore when longth regressron was‘ :
| applled to the Vmson Court data, the Jew1sh Eplscopahan and General Protestant falths
were dropped, resultmg in only 22 observations. This number of observatlons is too
B limited to allow the draWing of definitive.conclusions regarding the findings, and -
v' therefore the V1nson Court cases were dropped from the Estabhshment Clause analysrs
The other three Courts have much larger Ns and therefore certarn mferences can
" he drawn. For each Court, the -Chow Test finds that the difference in the before and after
caleulations are statistically significant at 99% ina one;tailed test. As Table 7.2 |
indicates, for each Court the faith traditions’ coefficients are statistieally significant. It
can be concluded that the faith traditions of the Justices haVe been inﬂuential from 1946 |
to date in Establishment Clause cases, while controlling for Political Ideology. It must be
emphasiz_ed; hoWever, that these rtesult's are for the Courtas a whole; each logistic a
regression indicates that sorne faith traditions‘ seem to 'exert intluence on judieialvvotes
‘but only during the tenure of certain Courts, such as the Jewish faith during the Rehnquist

Court and the Catholic faith during all the Courts except the Burger Court. . O_ther faiths,
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such as the Presbyterian and Methodist faiths, seem to exert an influence on judicial votes
throughout the different Courts.

Each faith tradition holds to the idea of separation of church and state in matters
concerning the establishment of a state religion. However, the Jewish, Catholic,
Methodist and Lutheran faiths all promote a degree of influence of faith on public policy
which can be described as accommodationist in nature. The statistical results are
interesting when compared to the teachings of the faith traditions. For each Court, Chief
Justice Rehnquist consistently voted in an accommodationist manner which is consistent
with the teachings of the Evangelical Lutheran Church of America. In addition, in each
of the “All Cases™ regressions, the results for the members of the Jewish and Presbyterian
faiths were statistically significant and they seemed to vote in a separationist manner in
clear compliance to the teachings of their faith traditions. In contrast, the Methodist
outcome is in the separationist direction; which is in opposition to the Methodist
denomination.

In comparing each Court model to the other Courts, Table 7.5 indicates that only
the Rehnquist Court voted in an accommodationist manner overall. Outside of the
Rehnquist Court, the Warren and Burger Courts exhibited strong, separationist voting
behavior. The Vinson Court, being the first Court to address Establishment Clause
issues, is evenly split between being an accommodationist and separationist Court. These
findings are not surprising when examined in light of the place in history occupied by
these Courts. The Vinson Court results, despite that Court’s position on what was then
the cutting edge of Establishment Clause jurisprudence, are mixed. The Warren Court’s

active expansion of civil liberties and the Burger Court’s inability to overturn the Warren
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Court precedents are shown by their clear separationist voting patterns, while the
Rehnquist Court’s conservative activism is displayed in its accommodationist bent.
Insert Table 7.5 About Here

Overall, for the Establishment Clause cases, faith traditions do seem to have
influenced the voting behavior of the Supreme Court Justices. This is consistent even
when controlling for Political Ideology, a finding which helps to “flesh out” the
attitudinal model, since faith traditions may be an important source of attitudes. The
legal model is challenged in light of the results for the Lemon Test, where faith traditions
seem to have a greater influence after the creation of the Lemon Test than before it. If the
legal model had held, then it would be expected that religious faiths would lose their
influence as the Justices applied a legal test or regulation to Establishment cases under
the Lemon precedent. However, since the Lemon Test was contested by members of the
Supreme Court, and has been applied inconsistently, eventually all but abandoning it in
favor of pursuing other tests, the apparently odd results reported in this chapter are not
actually surprising.
Free Exercise Results

The findings reported in Tables 7.2 and 7.4 indicate that some Justices adhere to
their faiths’ teachings on the separation of church and state while others do not. In Table
7.2, there are two Chow Tests for the Sherbert Test. Génerally, in Free Exercise cases,
liberal Justices tend to vote for the expansionist side while conservative Justices tend to
vote for the narrowing of free exercise of religion. The first test is to determine the
degree of influence exerted by faith traditions on Free Exercise cases after the creation of

the Sherbert Test in Sherbert v. Verner (1963) and after it was seemingly abandoned in
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- Employment Division of Oregon v. Smith (1990). The statistical results presented in
Table 7.2 are what would be predicted by the FreeExerc‘ise legal modelsf—Sherbert Test |
and Post-Sherbert Test. In“All Cases” the'Sher"’ber‘tb Test and Post-Sherbert Tests are |
statistically signlﬁcant indicators of judicial voting behayior;_indicating signiﬁeantv
" influence after the creation of the S_herber"t‘Test and even more signiﬁcancébefore
'v ' »O‘regon v. Sntith. After the creation of the Sherbert Test, only ideology and the Roman
Catholic; Methodist, and Lutheran faiths exerted a statlsti(:ally signiﬁeant inﬂuence on '
voting behavior, with liberals, Catholics and Methodists alike voting in a manner that - | N
expanded the free exercise of religion;v and Chief Justlce Rehnquist voting in a manner

that limited it. After Smith, only the Episcopal faith tradition had a statistically
| signiﬁcant inﬂuence Aobn j udicial voting that expanded the rights of free exereiSe; Frorn .
. the results presented in Table 7.2, 1t can be seen that the Chow Test does not 1nd1cate

‘much change in the logit coefﬁcrents before the Sherbert Test compared to the

‘ bcoefﬁc1ents after the creatlon of the Sherbert Test The same holds true for before and

| aﬂer Oregon v. Smith (1990) Th1s mdlcates that the lmpact of farth tradltlons do not

. ‘see‘m to change after Sherbert or after Smith in Free Exercise cases; which is counter to
‘what Hypothesis 3 states. |

| | | Insert Table 7. 4 About Here
Table 7. 4 presents the loglst1c regress1on coefﬁc1ents for the four Courts in Free

Exercise cases. What is. unmedlately apparent in Table 7. 4 is that the results for the
Courts in Free Exerc1se cases are not as impressive as those in Establrshment cases.
‘_ P011t1ca1 Ideology was, for the most part, a srgmﬁcant influence on judicial votes, and -

again, this is not surprising. What is surprising is the lack of influence of faith tradition
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~ on Free Exercise cases. For the Warren, Burger, and Rehnquist Courts, the Chow Test
was not significant, which i‘ndicatesv that the political ideology and faith traditions of the
) Justices explainthe outcomes equally well during'a‘ndoutside the'bnure of these Courts. |
For the Vinson Court the Chow Test was significant at 95%, indicating that then the --
: Vmson Court is compared to the other Courts faith traditions exerted a greater mﬂuence
‘in the other three Courts than during the Vlnson Court In the loglstic regression of “All
Cases,”v not a smgle faith tradition was found to be statistically 51gmﬁcant, with the
' exception of the Lutheran faith during the Rehnquist Court. Interestingly, tho_ugh this
' coefﬁcient indicates a narrouring of religious free exercise, it;is inconsi‘stent with the
teaehings of the Lutheran faith., o | |
Based on the outcome of the logistic ‘regressions for the cases decided during the
four individual‘Courts religious faith traditions beeome more inﬂuential Duﬂng.the '
Vmson Court the J ew1$h, Episcopahan, and Methodist faiths voted in'a manner that |
limited the free exercise of rehgion This is inconsistent w1th the teachmgs of the Jewish
: and Methodist faith traditions but consistent w1th the teachings of the Eplscopal faith.- '
| Dunng the Warren Court, the Roman Cathohc and Episcopal faiths voted in an
expans1omst manner which is consistent w1th the teachmgs of the Cathohc faith but not
.w1th'the.Ep1scopal faith tradmon. Dunng the Burger Court, 0nly the Methodist and
Lutheran faiths were‘ significant influencers on voting behavior; however, only the :
Lutheran Justice voted in a manner inconsistent with their faith traditions. ‘Of the four
 Courts in this study, religion seems to have exerted the most influence upon the voting
behavior of the Rehnquist Court. The Roman Catholic; Presbyterian,‘Episcopal,

“Methodist, and Lutheran faiths were all significant indicators of Supreme Court voting
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behavior during the Rehnquist Court. During this same time, only the Justices of the
Episcopalian and Lutheran faiths voted in a manner inconsistent with those faiths.

In the comparison of each of the Courts to the others, only the Burger Court
results stand out in Table 7.5. The Burger Court is the only Court in which the Justices
voted to narrow free exercise of religion; the Burger Court era is also the only era which
was a significant influence on Free Exercise cases. This is interesting in that if the Courts
were analyzed within each historical era, one would expect the Burger Court to vote
consistently with the Warren Court, as it did in Establishment cases. The Burger Court
was expected to reverse many Warren Court decisions and Table 7.5 indicates that the
Burger Court did in matters of free exercise of religion. The Rehnquist Court, being
more conservative than the Burger Court, was expected to narrow free exercise rights
more than the Burger Court; yet the Justices tended to vote in a more expansionist
direction overall, a result very different from the one expected. A further surprise, the
Justices of the Vinson Court, despite their mixed voting behavior in Establishment Clause
cases, are clearly shown to be expansionists.

Predicted Probabilities of Judicial Votes

Another methodological fechnique is to calculate the probability that a Justice
with specific attributes would vote in a certain way. The probability is based upon how
Justices with the same attributes voted in the past. For example, based upon how
conservative Presbyterian Justices voted in the past, it is possible to calculate a prediction
as to how conservative Presbyterian Justices will vote in the future. Since small Ns

continue to be a problem, the prvalue command in Stata is used to formulate the
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predicted voting probabilities of the Justices with certain political ideologies and faith
traditions.
Insert Table 7.6 About Here

Table 7.6 shows that across every denomination, the more conservative the
Justice, the less likely it is that he or she will vote to separate church and state. The faith
tradition with the lowest likelihodd of voting to separate church and state is the Lutheran
faith. However, as discussed earlier, very little can be generalized to the Lutheran faith
as a whole as Chief Justice Rehnquist was the only representative of the Lutheran faith to
sit on the bench to date. Interestingly, Catholic and General Protestant Justices are
statistically identical in their probable voting in Establishment cases. Conservative
Justices from these two faiths with the second-lowest probability of voting in a
separationist manner would vote in a separationist manner approximately 44% of the
time, while liberal Justices from these faiths would do so 55% of the time. This finding
is a provocative one for two reasons; first, the Catholic faith teaches an accommodationist
view of church/state relations and the three faiths of the General Protestant category tend
to adhere to a strict separationist view, making rather strange bedfellows of these
members of the disparate faiths; and second, it seems that Catholic Justices vote in a
manner consistent with the teachings of their faith tradition slightly more often than do
General Protestant Justices.

The Justices with the highest probability of voting in a separationist manner are
the Methodist Justices. They have the highest probability rate, ranging from conservative
Justices voting in a separationist manner 62% of the time to liberal Methodists voting in a

similar manner 72% of the time. Justices from the Jewish, Presbyterian, and Episcopal
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faiths are shown to be the most'likely to vote ina separationist manner. The more
conservative members of these faiths would probably vote in a separationist manner one-
‘ 'half of the t1me, with the more liberal members voting separatromst 61%—66% of the '
time. |

In revrewmg the predrcted probabrlrtres for cases that address Free Exercrse of
__relrgron as outlmed in Table 7. 7 conservative Justrces in all falth tradltrons are more
lrkely vote to expand the Free Exercrse of rehgron than therr hberal counterparts Whrle
‘thlS pattern is similar to the one in Table 7.4 mvolvmg Establishment cases, 1t
, demonstrates that Justlces of all political persuasions are more w111mg to vote to expand
’ ’Free Exercrse of rellgron There are several other similarities between the predlcted
probabrlrtles for Estabhshrnent cases and Free Exercrse cases: first, the Lutheran falth has
the lowest probablhty of votmg to limit free exercise of rehglon second, Cathollc and |
General Protestant J ustrces contmue to track each other closely, and third, Methodrst '
Justrces have the hlghest probablhty of votmg to lumt relrglous freedom |
| ' Insert Table 7.7 About Here

The Justice with the highest probability of voting to expand. F ree Exercise are
Lutheran, regardless of thevir politrcal persuasion; however, all previous cautrons about
' generalizaﬁon of this fmdmg also applyhere.” With this caveat in mind, the appointment‘ |
of a moderate or liberal hutheran Justice wrll most likely modify these numbers and - |
deﬁnitely make them m_ore accura_te. Cathotic :andGenerall Protestant Justices again have
very shnilar, almost identical, outcomes. COnseruatirie'J ustices from these faith traditions
‘would probably limit free exercise approximateily&32% of the time, while their liberal

 counterparts would vote similarly 42% of the time.
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Methodists are, again, the faith -tradition‘that‘ seems more likely to vote to limit |
religious freedom.' C0nservatiVe Methodist Justices are an solit evenly between voting to
.expai‘ld free exerCise of religion arid votirlg toi limiting 1t Their liberal brethren would
most likely vote to‘limit free exercise 60% of the time. J ewish, Presbyterian,' and
Episcopal Justices agam make up the center, _favoring religious free e)rercise, with - .‘ h
conservative Presbyterian-J ustices voting 37%‘ of the time to expand free exercise to
54.6% for liberal Jew1sh Justlces |

While it would seem countermtuitlve that conservative Justlces would vote to
- : expand rehglous ﬁ'ee exercise more than liberal Just1ces the overall findings are
unsurprising. Freedom of conscience is part of the fabric of American soc1al and politlcal
| ‘ thought and it is more readlly accepted by Amerlcans, ellte or otherw15e that every

- citizen should be allowed to adhere to his or her own personal behef system
Additlonally, all of the faith tradltlons exaimned in th1s study teach a theory of free
conscience and voluntary conversion.

There are two possible explanatlons for the outcome of votlng dlfferences 1n light . |
of the pohtlcal d1fferences among the Justices. Flrst conservat1ve Justices may s1mp1y
adhere to 'their faith’s teachings on Establishment and Free Exercise more closely, and |
this in turn vtranslates into theirVVOting hehavior. Liberal Justices may not necessarily see
: theSe ca'ses in terms of religious freedom but 1n terms of Jeﬂ'erson’s “Strict Wall of
Separation” or concems over forced/involuntary ihdoctrination or,freedom from religion.

A secohd possible explanation for this outcome" is the timiug of religious ﬁ'eedom |
cases. Many early religious freedom cases mvolved mmority faith traditions, such as the

| Jehovah’s Wltnesses and the Seventh Day Adventlsts who sought more rel1g10us ﬁ'eedom
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in a country dominated by mainline faiths. These types of cases traditionally found
liberal Justices voting in favor of free exercise, especially in contrast to the General
Protestant Justices, who adhered to a separationist religious view. Table 7.4 indicates
that each Court voted in a conservative manner in religious Free Exercise cases. The
only change was the degree of conservativeness of each Court. As the Courts became
more conservative throughout the tenure of the Burger Court and during the Rehnquist
Courts, the Court’s view of religious free exercise changed. The more conservative the
Court the less minority faith traditions won in cases where the minority religion was
requesting an exemption from laws. However, in employment compensation cases and in
other types of Free Exercise cases minority faith traditions won. This seems consistent
with Davis’ (2004) conclusion that the Court is beginning to see religious freedom in
terms of equal treatment; where in religious faith can be accommodated in laws by being
equally treated (Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah (1992)), but
also prevented from gaining religious exemptions from other laws (Employment Division
of Oregon v. Smith (1990) and Goldman v. Weinberger (1986)) (Chopper 2000;
McConnell 1990a).
Analysis of the Hypotheses

The findings in this study support most of the hypotheses outlined in Chapter 6,
with surprising and less surprising results. Hypothesis 1 stated that the faith tradition of a
Justice will influence the political ideology of that Justice. The findings reported in
Table 7.1 support Hypothesis 1 for some faitil traditions. All faith traditions that had
statistically significant results were Protestant; however, not all Protestant faiths were

statistically significant. Those faith traditions that influenced political ideology were the
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General Protestant, Baptist, Methodist, and Lutheran. The Jewish, Catholic,

l’resby.terian, Unitarian, and Episcopal faiths did "not show any statistical influence upon _
the politic_al ideology of the Justices who claimed to be members of these faith traditions.
Consistent with'Hypothesis 1, Table 7.1 results show strong support for this hypothesis.

" Hypothesis 1 did not assert that all faith traditions were expected to be influential. : |

~ Hypotheses 2 and 3 ‘theorized that the faith tradition of the Justices yvould
 influence their votes in cases where the establishment of religion and the free exercise of o
‘ rellglon were at issue, respectlvely The analy51s of both hypotheses outlined in Tables

7.2 through 7.4 indicates that there is strong support for Hypothesis 2 but not for =~

Hypothesis 3 Table 7.2 shows that result for the Lemon and Sherbert Tests, wh11e Table' - N

13 outhnes results for three of the four Courts used in thls study, in each table, rehglous
__falth tradition is a strong 1nd1cator of _]lldlClal votmg behavior. As predlcted some falth |
‘: .v traditions are more mﬂuentlal than otherst Therefore, not only does religion appear to
. iﬁﬂuence judictal decision-makjng in Establishment Clause cases, it also seems to o
inﬂuence Justices’ votes on limiting the accommodation of r‘eligion. As in Hypothesis 1,
it was theonzed that Hypothes1s 2 was not deﬁned as all falth traditions were mﬂuentlal.‘
Table 7.4 shows that for Free Exercise of rellglon cases, very few faith tradltlons
were statlstlcally 31gmf1cant in the1r influence on Supreme Court dec1s1on-mak1ng by any -
‘of the statlstlcal measurements used in this study, and therefore Hypothes1s 3isnot
supported. What is interesting about this ﬁndmg is that each 31gmﬁcant falth tradltlon |
mﬂuences _]ud1¢1al decision-making towards the limitation of f_ree exer01se. Earher, it

was theorized that Hypothesis 3 yvas not defined, as all faith traditions‘were_ influential;
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therefore it can be argued that Table 7.4 shows strong support that Hypothesis 3 is
supported by the data |

Supreme Court declslon-makmg scholarshrp pos1ts that political 1deology
mﬂuences the votes of Supreme Court Justlces This study does not argue agamst the
: c1a1m and in fact tblS research relies on the attltudmal model i in proposing Hypotheses 4
- and 5, which argued that the polltlcal 1deology ofa Justlce w111 influence how that Justlce _ |
| votes in»vEs_t'ablishment and Free Exercise cases. Again, Tables 7.2 through 74 giye A
' strong evidence in Support of these two hypotheses. Table 7v.3‘ shows that political
 ideology is Statistically signiﬁcant in cases 'involving the establishment of religion ina
separationiSt direction.r This means that the more liberal the Justice the more likely he or
» she w111 be to vote in a manner that does not accommodate rehglon in govemment pollcy |
’ ThlS ﬁndmg is stra1ghtforward therefore it can be concluded that strong support exists |
for Hypothes1s 4. | o

- The findings m Table 7.4 are quite similar tothose of Table 7.3. The inﬂuence of
,Political Ideology on Free Exercise cases 1s clear; in fact, Political Ideology isthe‘ only
| independent variable that is consistently a isigniﬁcan_t inﬂuence on judicial votes in Free |
-Exercise casesi Further, the results indicate that the more liberal the Justice, the more .
likely he or she will beto vote in aima'nvner that expands the rights to free exercise of
religion. This is consistent with the overwhel_ming force of scholarship, which holds that
political ide'ologyis signiﬁcant in Supreme Court decision—ma](ing. It can therefore be
concluded that Table 7 4 shows strong support for Hypothes1s 5.

Slgmﬁcant to the soc1al background model is the theory that it is time-bound.

What may be signjﬁcant in one era of Supreme Court decision-making may not be
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‘signiﬁcantiin another. Hypotheses 6and 7 are desiéned to test this assuruption; to wit,
that ‘serving on the different irlcarnatioris of the U.S. Supreme Court will influence how
Justices vote in Estahlishﬂaent and Free Exercise cases. Again, Tables 7.2 through 7.4
| analyze these hypotheses. Table 7.2 indicates that the Lemon Test has very little |
 influence upon Supreme Court decision-makirig in Establishment Clause cases. vIn fact,
 faith traditions have a greater influence on ilotes after‘the Lemon Test was created than
», before the Lemon Test. The ﬁr‘idings reported in Table 7.2 do not indicate the same
de'gree of influence from religious faith in the Free Exercise Clause cases. Aﬁer the
creation of the Sherbert Test, religious faith does seem to inc&ase its influence orl _
: judicial voting; however, aﬁer the Smith'd'ecisio‘n, religious inﬂuence wanes. _Therefore',‘ :
1t can be concluded that there is support for Hypotheses 6 and 7. | |
As previously discussed the Chow Test 1nd1cates that for Estabhshment Clause C
cases, religious fa1th tradi_uons are a statistically_ s1gmﬁcant 1nd1cator of ]UdlClal voti‘ng
~ behavior for each Court. 'I'herefore, the ‘fihdirigs pksented in Table 7.3 supports
’Hypothesis 8. In Free Exercise Clause cases however, there does rlot seem to be a
consistent influence by faith traditions on judicial voting. for three of the four Courts
examined. Only during the Rehnquist Court does religious faith seem to havea |
significant irnpact on the votirlg behavior of Catholic -Presbyten'an Episcopal Methodist, -
and Lutheran J ustices. This finding does lend some strong support to Hypothesrs 9.
However as the ev1dence of religious i mﬂuence is inconsistent in all other Courts,

Hypothesis 9 is only partlally supported by the ﬁndmgs.
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Conclusion

The research objective of this dissertation is to determine what influence, if any,
the faith traditions of the Supreme Court Justices have on their voting behavior in
freedom of religion cases. Controlling for the Justices’ ideologies, this study set out to
challenge the claims of the attitudinal and neo-institutional models of judicial decision-
making that social background factors are irrelevant in explaining Supreme Court voting
behavior. The findings of this study are compelling in their demonstration of the success
of the social background model and offer support for the analytical usefulness of that
framework in understanding Supreme Court voting behavior. This study’s findings offer
strong evidence that the faith traditions of the Justices seem to exert a statistically
significant influence in religious freedom cases. This study finds that even controlling
for the Justice’s political ideology, his or her faith tradition does exert some influence
upon the Justice’s decision-making in freedom of religion cases.

The study’s findings are compelling in Establishment Clause cases. Religious
faith traditions seem to influence the decision-making process of the Justices throughout
the tenure of each successive incarnation of the Supreme Court. Most interestingly, this
influence increases éﬂer the creation of the Lemon Test. However, while the findings are
compelling, it must be established whether the voting behavior of the Justice is also in
line with the teachings of his or her faith tradition. Justices who adhered to the Roman
Catholic, Presbyterian, and Lutheran faiths consistently voted in a manner that was in line
with the teachings of their faith traditions with regards to the relationship between church
and state. Justices who adhered to the Episcopal and General Protestant faiths were a

little more mixed in their voting but for the most part voted in a manner consistent with
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the teachings of their faith traditions. However, Jewish and Methodist Justices did not
vote in a manner that was in line with their faith traditions. Therefore, it can be
concluded that in Establishment Clause cases, Justices of these two faith traditions were
not influenced by them. However, the Justices voted in opposition to the teachings of
their faith traditions consistently enough that their votes were statistically significant.

In Free Exercise Clause cases, the results are not as robust as those found in
Establishment Clause cases. One of the most compelling findings was that the creation
of the Sherbert Test did not appear to affect the degree of religious influence exerted by
faith traditions on judicial voting. Indeéd, religious faith traditions exerted more
influence after the creation of the Sherbert Test. Even more interesting is the observation
that after the Smith decision, only the Episcopal faith maintained any influence on the
decision-making process, although it did not exert influence during the tenure of the
Sherbert Test. There is little consistency of religious influence shown in the decisions of |
the four Courts examined in this study. Only during the Rehnquist Court did religious
influence seem to occur in a robust manner for Free Exercise cases.

In the few instances when religious faith traditions did exert some influence on
decision-making, the Jewish, Roman Catholic, and Methodist Justices voted in a manner
that could be considered in line with the teachings of their faith traditions. However, the
Presbyterian, Episcopal and Lutheran Justices did not vote in a manner that was in line
with their faith traditions. Similar conclusions to those discussed above can be drawn for
the Episcopal and Lutheran Justices in Free Exercise cases.

There are two possible reasons why there is a discrepancy in the findings when

comparing the Establishment and Free Exercise cases. The first is that there are
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approximately 200 more observations for the Establishment cases than for the Free

- Exercise cases, and generally speakmg, the more observations the better the results.
Substantively, the Establlshment Clause and the Free Exercise Clause ask dlﬁ'erent

~ questions. Free Exercise cases mvolve mmonty religions seeking a greater degree of
religious freedom from the Court. Establis_hment Clause cases ask the Court to drawa
line between the spheres of religion and the state in a range of public policy issues. As

g diSCussed aboVe, as the Court evolved over the years, it has become more'
accor‘nmodationist in Establishment cases, yet less expansionist in F ree Exercise cases.

1 This is what would be eXpected based on the political ideology scores in T able 74 and o
from a more' conservative 'Court as this has been the direction of the Court’ s evolution

from the Warren Court to the Rehnqulst Court. Further Table 7 4 also shows that as the _

Court has become more conservatlve rellglous faith tradltlons have become more

'mﬂuentlal. The Roman Catholic and Eplscopal fai_ths are the only falths thatshow any :
' influence on’ the Free Exercise ca:ses. decided by the Warren Court, arguably the most
liberal Court in this study, whereas the Roman Catholic, Presbyterian, Episcopal,
- Methodist and Lutheran rfaiths all demonstrate an i‘n‘ﬂuenceon the Rehnquist Court,‘
arguably the most conservative Court in this study | |
A second reason for the observed discrepancy is that there is little difference
‘ ‘between the teachmgs of the faith tl‘adlthDS as regards the free exercise of religion.
Every faith tradition i m this study holds that people have the nght to their conscience;
therefore, there is little room for disagreement about the nght to the free exercise of |
| religion. In addition, the Court has consistently voted against religious parties, especially.

those of minority religions. - Despite the Sherbert Test and newer legal test put forth by
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~ the Court, minority religions have nOt won exemptions from state laws since Wisconsin v.-
Yoder (1972) wlth the exception of the Santeria m Ch’u’rch ,ofv the Lukumi Babalu _Aye v.
City of Hi’ale'ah (1992). A different patternenlerges, however, in the Establishment :
cases. In Establishment 'Clause jurisprudence, the major qu'estion that comes‘ before the

‘Court is how much co-mmglmg should be allowed between the spheres of church and

| state. The main task of the Supreme Court i in such cases is to draw the lme between what E

is and is not const1tut10nally permrssrble under the Establlshment Clause; making these

cases more conteSted»in “cu]thre W ”’terms Justices who view the Establishment Clause"
~inan accommodahomst manner view the Establlshment Clause as operatlng only to

| prevent the establlshment of an ofﬁclal state sponsored rehglon The Justrces who adhere

to a strict separatlon of church and state tolerate llttle inclusion of rehglon in the pubhc
sphere In the nuddle are the Justices who call for govemmental neutrahty as the guldmg

. pnnc1ple in Estabhshment Clause Jurlsprudence; they aver that the government cannot do v‘

| anything that would promote or restrictreli‘gious activity in the public sphere Some ‘, |
falths such as Roman Catholic, Lutheran, and Methodlst belleve that religion has a role
in publlc policy. Other faiths, such as General Protestant (Baptlst Umtanan, and
Protestant) and Presbyterian, argue for a more separatromst view of church state relations
These differences of opinion in church-state relatrons can create a more . diverse outcome
in Jud1c1al voting behav10r thereby producmg a more robust result in Establlshment
cases. The broader implications of these ﬁndings for judicial decision-making

scholarship and public policy are discussed in Chapterf8.
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TABLE 7.1. The Influence of Religion on Judicial Political Ideology

Independent Variable Linear Coefficient
(Robust Standard Error)

Jewish -.0539386
(.048)

Roman Catholic -.0795584*
(.036)

Presbyterian -.2691009**
(.035)

Episcopalian -.1135913**
(.033)

General Protestant} -032?)48

Methodist “AT21323%
(.041)

Lutheran -.6751053%*
(044)

Constant .7201053**
(.030)

N=1217 R?*=02875 Mean VIF =222

*significant at p<0.05 (one-tail)

**significant at p<0.01(one-tail)

} Combination of Baptist, Protestant, and Unitarian faith traditions.
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TABLE 7.2. The Influence of Religion on the Legal Tesfs, Chow Test Results

All Cases

Before Legal Test

After Legal Test

#+%5,<0.001 one-tail

t1 Stata predicts success/failure perfectly, observations dropped

Independent All Cases D est | Before/After
Vart : Logit Coefficients | Logit Coefficients | Logit Coefficients .
Variables (Robust Standard Error) | (Robust Standard Error) - (Rogust Standard Errory | Difference

Lemon Test . . . -
‘ aee 3.096%** 0.015 . ©3.506**
Political Ideology (0.788) (0.800) (1.042)
R ' 1.462% 0.568 - 1.9291%
Jewish ~ (0.679) (0.746) ©977)
o . -0.228 -0.506 0.146
Roman Catholic 0.577) (0332) (0.671)
' (. 1.023*° -0.047 1.535%*
Presbyterian 0492) (0418 (0527)
. . 0.406 -0.256 0.752
Episcopalian 0.750)  (0.576) (L072)
- -0.155 -7 -0.887 . :
: General Pr_Otesta“t* 0.951) (0:908) T
' s 2.186*** - -0.227 2.851 %%+
Methodist (0.552) (0.857). . (0.282)
‘ | 1D.388**# S 0.624 ¢ -2.289
Constant (Lutheran) |- 0.685) . (0.753) . © (0314)
; ' ' 0.659 o ’ o
y Lemon Test (0546 .,
N v 710- 154 556 ‘
Model Chiz 829.290%** 201.682*** 607.15%*% . 20:458**
df 8 7 5 1
Sherbert Test ‘ : ‘
e 1 T S1.308%%x -1.158 -1.474%%*
Political Ideology 0.318)  (0776) 0276)
. ‘ -0.200 0301 . . -0.769
J ewish (0.410) ©347) (0.662)
- . -0.076 -0.187 -0.536**
Roman Catholic (0333) (0.465) . (0.178)
\ . -0.102 0.507 - -0.737
Presbyterian (0.425) 0.693) (0.401).
T 0.344 1.317** -0.288
Eplscopahan (0.352) (0.557) (0.189)
0.176 0.596 -0.267
General Protestant; 0.437) _(0.526) (0922)
, . -0.519 1.028* -1.535%%*
Methodist (0.286) (0.450) 0.127)
_ 0.822* - 0.246 0.95]1***
Cpnstant (Lutlleran) 0.378) (0.492) 0.149)
’ 0.822* :
Sherbert Test 0.378)
N v 507 163 . ‘ v 344 . ,
Model Chi* 675.678%** 216.256%** 445.562*** - 13.860*
df 8 : 7 6 7
*p< 0.05 one-tail { Combination of Baptist, Protestant, and Unitarian faith tradmons -
**p<0.01one-tail 11 z-score over 1.95 but under 2.00.
+ Independent variable dropped by Stata due to MullJcollmanty
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TABLE 7.2. The Influence of Religion on the Legal Tests, The Chow Tests,

Continued
All Cases Before Legal Test | After Legal Test
In‘(,]:l‘.’i:':::: ¢ Logit Coefficients | Logit Coefficients | Logit Coefficients B;li';;reel{glfct:r
(Robust Standard Error) | (Robust Standard Error) | (Robust Standard Error)
Post-Sherbert
Test
.. =1.474%** ~1.518%** 0.528
Political Ideology 0.370) 0.381) (1376)
. 0.004 -0.335 -0.281
Jewish (0.428) (0.374) (L124)
. -0.010 0.009 -0.761
Roman Catholic (0.267) 0.275) (0.524)
. -0.328 -0.282
Presbyterian (0.367) (0.370) t
. . 0.216 0.381 -2.245%%*
Episcopalian (0267) _(0290) (0:893)
0.155 0.210
General Protestant} ©.406) ©0.410) T
. -0.422 -0.333
Methodist 0668) ©.673) Tt
0.769** -1.761* -0.024
Constant (Lutheran) ©.325) (0.746) (0.495)
-1.329%**
Post-Sherbert 0.359)
N 507 455 50
Model Chi? 665.932%%* 600.264*** 54.846%** 10.822
dr 8 7 4 7
*p< 0.05 one-tail 1 Combination of Baptist, Protestant, and Unitarian faith traditions
**p<0.01one-tail t Independent variable dropped by Stata due to Multicollinarity.

**#0n<0.001 one-tail

+1 Stata predicts success/failure perfectly, observations dropped
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, TABLE 7.3. The Influence of Religibn on Esfablishment Cases, The Chow Tests

All Cases .~

‘ Outside Court Era-

-During Court Era

Independent : N Before/After
. Logit Coefficients | Logit Coefficients | Logit Coefficients .
Variables . (Rogqst-Standa:d Error) | (Robust Standard Error) »(RoEust Standard Error) Difference
Warren‘Court‘ ‘ : : :
. .. 2.746%** 2.778*** -0.488
Political Ideology 0.719) (0.754) QD
e 1.520%* 2.338* -0.745
Jewish " (0.669) . (0.938) (0.585)
. . 0.027 0.248 -1.102%*=*
Roman Catholic 0.523) (0.542) 0.221)
. '1.094* 1.232%# -0.259
Presbytenap » 0471 (0.469) (0.305)
o S 0.618 . -0.847 -1.722%%
Episcopalian ©.727) (0.803) 0.626)
- ” ’ -0.335 : ) -0.600**
. General P rotest_ant:{ (0991) TT ) 0.221)
‘ ) 2.272%** 2.48]1%%* -0.471
Methodist (0.518) - (0.473) . (0.664)
: ' -1.822%** -2.010%** - 1.813
Constant (Lutheran) (0.459) - (0.402) (1.550)
, -0.203 - ‘
Warren Court (0495 L
"N 710 . 620 - 84 : SN
| Model Chi? 835.572%** 713.934%*+ ~ 100.510%** 21.128***
| af 8 6 3 6
Burger Court 3 :
- ' 2.663%** 12.200%* 2.852%*
Political Ideology ©661) 0.807) (1.065)
T 1.561* 1.621* '
Jew.lSh ‘ (0.708) (0.805) T
o ST 0.074 -0.468 1.031
Roman Catholic (0.534) (0:668) (0.800) - -
: 1.055% - 0.887 1.131%*
Presby'_cerla_n - (0.460) - (0.658) (0.404)
S T -0.638 1.008 0.313
Eplscopallap _ (0.736) (0.825) (0.883)
-0.350 0.247 -
General Protestanty 0936 oos) o
R . 2.255%%% 12.034° 2.337%%*
Methodist (0.524) (1.068) (0.229)
R 1.873%%+ -1.632* -=]1.829%*#
Constant (Lutheran) 0515 (0.770) (0322)
' ' 0.107 ‘
Burger Court ©0.318) .
N 710 319 391
Model Chi? 835.722%*+ 368.554*** 448.760*** 18.408**

*p< 0.05 one-tail
*#p<0.01one-tail
*#%p<0.001 one-tail

T Combination of Baptist, Protestant, and Unitarian faith traditions.
"1 - Independént variable dropped by Stata due to Multicollinarity.
11 Stata predicts success/failure perfectly, observations dropped
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TABLE 7.3. The Influence of Religion on Establishment Cases, The Chow Test,

Continued
All Cases Outside Court Era | During Court Era
Ind dent . . Al
V::,i:lll)l ;n Logit Coefficients | Logit Coefficients | Logit Coefficients B;::;‘:_/enl::r
(Robust Standard Error) | (Robust Standard Error) (Robust Standard Error)
Rehnquist Court
s 2.799% %% 2.465** 2.245
Political Ideology (0.655) (0.747) (1.204)
. 1.409* 0.866 18.688***
Jewish (0.693) (0.749) (1.043)
- -0.314 0.493 16.170***
Roman Catholic (0.580) (0.516) (0.539)
. 1.136* 0.800 17.251%**
Presbyterian (0.443) 0.417) .
. . 0.603 0.128 17.873%%#
Episcopalian (0.730) (0.610) (0.805)
-0.404 -0.621
General Protestant} (0.920) 0.902) ¥
. 2.30]*#** 1.711%* 19.597%*+
Methodist (0.247) (0.526) (0.060)
-1.919%*+ -1.454** -18.315%#**
Constant (Lutheran) (0.423) (0.436) (0.199)
. 0.206
Rehnquist Court ©247)
N 710 511 199
Model Chi? 835.34(%** 616.548*** 192.206*** 26.586%**
df 8 7 3 7
*p< 0.05 one-tail 1 Combination of Baptist, Protestant, and Unitarian faith traditions.
**n<0.01one-tail t Independent variable dropped by Stata due to Multicollinarity.
**20<0.001 one-tail 1+ Stata predicts success/failure perfectly, observations dropped
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TABLE 7.4. The Influence of Religion on Free Exercise Cases,"The Chow Tests

All Cases

Outside Court Era

During Court Era

*#%p<0.001 one-tail

11 Stata predicts success/failure perfectly, observations dropped

Ind ' . . . Before/Aft
nv:ri:':::::t Logit CoefTicients | Logit CoefTicients. | Logit CoefTicients ];i:‘f:erenc:r
(Robust Standard Error) | (Robust Standard Error) | (Robust Standard Error) | - ’
Vinson Court e '
.y ' -, -0.986** =].127%%#* -1.723%*#*
Political Ideology (0.287) . . (0.257) (0.401)
. -0.251 -0.779 - 0.354*
Jewish (0353) - _ (0545) (0.160)
" . - 0.320° -0.745%%+ 0.084
Roman Catholic ©261) (0.124) 0.124)
T -0.253 -0.646 - -0.140
Presbyterian ©(0359) (0.343) (0.144)
N : . 0.073 -0.530%**# 2.030%**
Ep‘s‘-:(’pahan‘ = (0318) (0.151) 0.124)
. ‘ ) - 0.146 . -0.151 1 0.573
General Protestanty (0.402) ©577) ©479)
. . 0312 -1.247** 1.040**#*
. Methodist (0.594) - : (0.475) (0.140)
’ . 0.442 © 7 0.985%%+ 0.386
| Constant (Lutheran) | (0.301) L (0.125) (0.386)
- -0.037
Vinson Court | (0.285) oo
N : 507 E 372 ‘ 135 .
Model Chi? - A680.568*** ,494;612#_#* o 170.310%** _15.646*
| df . 8 R 2 7
"Warren Court . L )
) e : . 0.876%% - -0.831% +1.562 .
Political Ideology ©0.324) ©.341) asy
. -0.191 -0.135 0416
Jewish 0.377) (0.420) (0.808)
. -0.338 -0.259 -1.082*+
Roman Catholic (0.270) | (0.323) (0.333)
. -0.154 -0.169 -0.226 -
Presbyterian (0.381) (0434) - (0.444)
Tt . 0.062 0.185 -1.091%
| Episcopalian (0.288) (0.352) (0.509)
: 0.266 -0.086 0.593
General Protestant; (0.404) - 0.539) (0.604)
1: V ‘ -0.327 - '-0.519
Methodist _ (0.59) . (0.567) i
, N 0.439 -0.400 0.565
Constant (Lutheran) | (0.285) . 0321) (0.900)
B 0478
Warren Court 0273)
‘N . 507 403 101
Model Chiz 676.852%%+ 549.678%*+* 116.504%*=* 10.670
*p< 0.05 one-tail t Combination of Baptist, Protestant, and Unitarian faith traditions.
*#p<(.01one-tail + Independent variable dropped by Stata due to Multicollinarity.
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- TABLE 7.4. The Influence of Rellglon on Free Exerclse Cases , The Chow Tests

*#+41<0.001 one-tail

11 Stata predicts success/failure perfectly, observations dropped

Contmued
L All Cases Outside Court Era | During Court Era '
Ind . . g —
nv:ll.)i:lll;l]:: t Logit Coefficients | Logit Coefficients | Logit Coefficients B;?;;el{;fct:r
(Robust Standard Error) (Robust Standard Error) | (Robust Standard Error) .
Burger Court S
" : -0.960** - =1.105* -0.868
Pohtxcal Ideology ©327) (0.447) (0.645)
s 1 -0.157 -0.011 ¥
Je_WISh (0.348) (0.348) '
. 0.344 -0.263 -1.066
Roman Catholic (0.236) (0.274) (0.555)
» o -0.430 -0.301 -1.207%
Presbyterian . (0.328) ~ (0.295) (0.617)
. ] . -0.056 0.108 . -0.923
Episcopalian . - © (©273) 0.341) - . (0.492)
o o 0.233 0390 1
General Protestant; (0392) . (0393) ’
.o -0410 . 0.057 -1.871%**
Methodist - 0.700) - (0.740) (0.513)
o ‘ 0315 .- 0.265 1.684**
| Constant (Lutheran) 0.252) (0.328) (0.552)
DR 0.606%** -
Burger Court ey
N ‘ 507 369 138 -
Model Chi? B 672.852%** . 484.610%** 183.466*** 4.776
df 8 -1 3 7
‘Rehnquist Court : -
e : -1.200%** -1.041* L =1.299%**
Political Ideology 0.320)  (0.448) ©286) ~
. ' -1.988 -0.254 -0.320
. -0.168 - -0.170 “0.851***
| Roman Catholic. 0.271) (0:301) 0233
. 0282 0124 0.856**%
Presbyterian - (0.368) (0.375) 0.137)
. . 0.175 .. - 0.378 . -0.679**
Episcopalian 0.277) (0.295) (0307
‘ ' 0.139 0.271 T
General Protestantt ' (0.406) (0.403) :
‘ . -0.299 0.260 2.425%%%
Methodist ©591) _(0458) . (0.134)
0.585% 0337 1.070**+
Constant (Lutheran) (0.290) (0:334) (0.133)
. -0.299 '
Rehnquist Court 0219) . ‘
N : 507 S 3717 130
Model Chi? 679 324*" o " 503.096*** 167.384*** 8.844
df 8 | 7 4 7
*p< 0.05 one-tail . ¥ Combination of Baptist, Protestant, and Unitarian faith traditions.
**n<0.01one-tail .t Independent variable dropped by-Stata due to Multicollinarity.
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TABLE 7.5. Vote On Religion Cases by Court (Cross-Tabulations)

Voted Voted
Faith Tradition Accommodationist/ Separationist /
Expand Free Exercise Narrow Free Exercise

Establishment Cases

Vinson Court 18 (50%) 18 (50%)

Warren Court 28(33%) 56 (67%)

Burger Court 168(43%) 223(57%)

Rehnquist Court 108 (54%) 91(46%)
Free Exercise Cases

Vinson Court 81(60%) 54(40%)

Warren Court 70(67%) 34(33%)

Burger Court 63(46%) 75(54%)

Rehnquist Court 70(54%) 60(46%)
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TABLE 7.6. Predictions of Vote in Establishment Cases

Mean Probability Justice
Independent Variable will Vote to Separate 95% Conf. Interval
Church and State
Conservative Jewish 56.6% [ 0.4055, 0.7272]
-| Moderate Jewish 61.8% [0.4671, 0.7695]
Liberal Jewish 66.8% [0.5212, 0.8143]
Conservative Catholic 44.4% [0.3307, 0.5570]
Moderate Catholic 49.8% [0.3882, 0.6068]
Liberal Catholic 55.1% [0.4361, 0.6663]
Conservative Presbyterian 50.4% [ 0.3984, 0.6095]
Moderate Presbyterian =~ 55.8% [ 0.4552, 0.6599]
Liberal Presbyterian 61.0% [ 0.5009, 0.7188]
Conservative Episcopalian 51.9% [ 0.4300, 0.6076]
Moderate Episcopalian 57.2% [ 0.4908, 0.6536]
Liberal Episcopalian 62.4% [0.5365, 0.7113]
Conservative Protestant - 44.3% [ 02707, 0.6147]
Moderate Protestant 49.6% [0.3302, 0.6624]
Liberal Protestant 55.0% [0.3857, 0.7144]
Conservative Methodist 62.2% [ 0.4985, 0.7447]
Moderate Methodist 67.1% [0.5514, 0.7903]
Liberal Methodist 71.7% [ 0.5955, 0.8376]
Conservative Lutheran 30.9% [0.1783, 0.4398]
Moderate Lutheran 35.7% [ 0.2100, 0.5037]
Liberal Lutheran 40.8% [0.2389, 0.5764]

Note: To simplify the findings in this table, Segal’s Political Ideology scale has been modified to the following

definitions: Conservative = Political Ideology from “0” to “0.33”, Moderate = Political Ideology “0.33” to “0.67”,

Liberal = Political Ideology “0.67” to “1”. The dependent variable is the likelihood that the Justice voted to

- accommodate religion. The entries are predicted probabilities of voting to accommodate religion based on the
cocfficient in the logit model presented earlier for Estabhshment Cases. Cell entries are clarified logit means (standard
deviation of mean probability in brackets).
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TABLE 7.7. Predictions of Vote in Free Exercise Cases

Mean Probability Justice

Independent Variable will Vote to Limit the Free 95% Conf. Interval
‘ Exercise of Religion ,
Conservative Jewish ‘ 43.9% [0.2721, 0.6052]
Moderate Jewish 49.2% [0.3281, 0.6563]
Liberal Jewish 54.6% [0.3799, 0.7120]
Conservative Catholic 32.3% [0.2120, 0.4344]
Moderate Catholic 37.2% . [ 0.2595, 0.4845]
Liberal Catholic 42.4% [0.3017, 0.5454]
| Conservative Presbyterian 37.8% [0.2671, 0.4890]
Moderate Presbyterian 43.0% [0.3180, 0.5418]
Liberal Presbyterian 48.3% [0.3614, 0.6052]
Conservative Episcopalian 39.2% [ 0.2943, 0.4900]
Moderate Episcopalian 44.5% [0.3505, 0.5385]
Liberal Episcopalian 49.8% [ 0.3966, 0.5997]
Conservative Protestant 32.2% [0.1668, 0.4776]
Moderate Protestant 37.1% [0.2137, 0.5281]
Liberal Protestant 422% [0.2596, 0.5853]
Conservative Methodist 49.6% [ 0.3555, . 0.6359]
Moderate Methodist 54.9% [ 0.4082, 0.6906]
Liberal Methodist 60.2% [0.4543, 0.7497]
Conservative Lutheran 21.1% [0.1016, 0.3206]
Moderate Lutheran - 24.9% [0.1225, 0.3760]
Liberal Lutheran 29.2% [0.1413, 0.4420]

Note: To simplify the findings in this table, Segal’s Political Ideology scale has been modified to the following
definitions: Conservative = Political Ideology from “0” to “0.33”, Moderate = Political Ideology “0.33” to “0.67”,

Liberal = Political Ideology “0.67” to “1”. The dependent variable is the likelihood that the Justice voted to expand the

free exercise of religion. The entries are predicted probabilities of voting to accommodate religion based on the

coefficient in the logit model presented earlier for Establishment Cases. Cell entries are clarified logit means (standard
deviation of mean probability in brackets). -
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Chapter 8
CONCLUSION

Introduction i |

* Political scientists have empiﬁcally studied Supreme Court decision-making since
the 1940s. Policy-based models of Supreme Court decision-making dominate the judicial
politics ;and behavior literatu;é. The attiﬁidinal mbdél presubp_oses that each Justice of
_ the U.S. Supreﬁle Court has an ideological preference that informs his or her decision in a
case (Segal and Spaeth 2002). The rational choice or strategic account presupposes that
Supreme Court Justices maximize their ideological preferénces by acting strategically m
making theﬁ choices (Epstein and Knight 1998). However, fheSe empirically based
approachevsr do not address the more interesting, yet more complicated, question of what
| informs a Justice’s ideological and policy preferehées. The legal model, which ‘high]ights _
the role of precedents, legal tests, and formal rules of constitﬁtional and statutory
interpretation, fails to take into accountb any external influences on Supreme Court
decision-making. Social background theory argues that the socio-economic background |
of a Justice not only predicts how a Justice may vote, but also gives a narrower, more
‘concrete reason why the Justice voted a particular way.

This study uses the framework of social_background theory to pose the question:

To what extent, if any, doés the faith tradition of a U.S. Supreme Court Justice influence
his or her vote in Supreme Court cases? Focusing on freedom of religion cases from the
Vinson Court (1946-1953) through the Rehnquist Court (1986-2005), this study
compares the J ustioes’ votes in freedom of religion cases to the teachings of their faith

tradiﬁon regarding religious freedom. In short, this investigation attempts to determine
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the extent to which a U.S. Supreme Court Justice’s vote is in accord with the teachings of
his or her faith tradition. | Working from the assumption that religion is a very personal
belief, hence freedom of religion cases are more likely to evoke a religiously influenced
response from a Justice, this study focuses on freedom of religion cases. Since the
Supreme Court decides cases in a broad array of legal policy areas, students of Supreme
Court behavior would hardly expect a Justice’s faith tradition to influence his or her
behavior in cases involving separation of powers, federalism, or economic issues.
| This study attempts to determine what inﬂﬁence, if any, the faith traditions of the -
| Justices had on their Qoting behavior in freedom of religion cases. Controlling for the
ideology of the individual Justice, this study set out to challenge the claims of the_
attitudinal and neo-institutional models of judicial decision-making. The dependent
variable in this study is the “Vote” of the Justice in freedom of religion cases. A Qote that
limits the Free Exercise of religion or is separationist in Esfablishment Clause cases ié
coded as a “1,” while a vote that expands the free exercise of religion and is
accommodationist in Establishment Clause cases is coded as a “0.” The independenf
variables are the political ideology of the Justice, which is continuous from “0” to “1,”
and the faith tradition of the Justice. The fﬁith traditions are coded as ‘dummy variables
 where “1” = member of the faith and “0” = not merﬁber of the faith. The findings
prgsented in Chapter 7 make a compelling argument for the utility of the social
background model in explaining Supreme Court voting behavior. These findings
demonstrate that there is a statistically significant relationship between the Justices’ faith
traditions and their voting behavior in freedom of religion cases; even when controlling

for the Justices’ political ideology. The findings of this study are more nuanced than
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most in the scholarship in that the statistical significance of the independent variable is
dependent not only uﬁon the Justices’ specific faith traditions, but also on the era of the
Court deciding the casé and whether the case raises questions under the Establishment
Clause or the Free Exercise Clause of the US Constitution.
Summary of Findings

This section summarizes the major findings qf the research and thé next section
will présent the implications thereof. The findings reported in this dissertation contribute
to a body of political science scholafship which systerhatically examines the Sﬁpremé
Court’s role in deciding important and controversial éases in the policy area of ﬁeedom
of religion. |

Public llaw scholars have yet to settle on a universal theory of why 'Justices decidé
cases as they do. Several important models have been put forth, yet there remains a léck
of consensus about wﬁiéh ones best explain Supreme Court decision-making.
Conventional wisdom suggests that the Supreme Court Justices are political actors who
will vote to advance their policy preferences m a case. One of the most important points
of Contention among scholars of judicial behavior is thefefére Whether Justices decide
cases based solely on those policy preferences. Scholars who adhere to the attitudinal
model argue that policy preférences are the only dnvmg force in judicial decision-
making, while scholars who support the strategic choice model agree that policy
preferences are a driving force, but add that, the Justices are‘ politically sophisticated
actors who will give and take to work towards the final success of é policy preferencé.
Neo-institutionalists argue that while Justices are political actors with poligy preferences,

they also decide cases within the boundaries of external institutional forces and
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constraints, such as the Constitution, laws and precedent. The social background rnodel
agrees with the view that Justices are political actors; however, it endeavors to develop a
better understanding of the mechanism that drives these policy preferences in explaining
- the Jusuce s decisions. The social background model asks what personal background
factors shape the ideological orientations that make Justices conservative, liberal,
separatlomst, or accommodationist when deciding freedom of religion cases. The
primary argument of this research is that the religious faith traditions of the Justices shed
important insights into theirdecisionv-making. behavior in religious freedom cases.

Several important findings emerge from this empirical examination of the
influence of religious faith traditions in understanding Supreme Court behavior. The nine
faith traditions examined in this study address the relationship between each of these
faiths and the civil government in their central tenets. iEach faith tradition holds the view
that humans have a free conscience and should be allowed to worship, or not, as‘ the
individual sees fit. Each faith tradition also adheres to a philosophy of separation of -

church and state, but to varying degrees. None of the faiths examined in this dissertation
argue for a complete abandonment of the principle of separation of church and state; none
of the faith traditions, for example, explicitly calls for a national church in America.
Some faith traditions, such as Roman Catholic, Methodist, and Lutheran, claim that
religion should have a say in the activities of government and help shape public policy.
Other faiths, such as the Baptist, Presbyterian, and Unitarian, argue that religion should

- play little to no role in government. Overall, religious faiths studied in this dissertation
agree with the First Amendment to the U.S. Constitution that, at the very least, there

should be no national church established by the government and that all Americans
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should be allowed the free exercise of their religibus faiths. Beyond the established
church example, the various faith traditions divérge widely in their positions about the
permissible role of religion in gbverl;mental affairs. *

Thg findings presented in this study shed important insights regarding the role of
the Supreme Court in ad\}ancing religious freedom in the United States and the |
development of a‘body of jurisprudence under the Establishment and Free Exercise
Clauses. Since its infancy, America has struggled to find its balance between the
religious and the secular in public life. For the ﬁrst 150 years, the Supreme Court gave
| litﬂe attention to the religion clauses of the Constitution, with very few cases ever coming
before it. Beginning in the 1940s; however, the Supreme Couft became more receptive to
hearing claims of religious freedom in particular and civil liberties and civil rights in -
general. The Court responded to calls for religious liberty by making the religion clauses
applicable to the states through the selective incorporation process. During tﬁe next
several decades, the Court took a tortuous path in determining the constitutional contours -
of the réligion clauses in a variety of contexts.

~ The Court devised legal tests to aid it in determining the constitutionality of
governmental infringementvof religious_libert}.' under the Free Exercise and Establishment
clauses. For Establishment Clause issues, the Court devised the Lemon Test in the 1970s,
- and for cases involving Free Exercise Clause, the Court set‘up the Sherbert Tesf during
the Warren Court era. However, the Court has waivered in 1ts commitment to fhe use of
these tests since their initial application. The Court used the Lemon test in deciding a few
cases, but gradually Justices began voicing concerns about thé test’s utility, ahd

subsequently, several Justices explicitly called for the abandonment of Lemon in deciding
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| Establishment cases. At the same time, several Justices began to urge the Court to assert
a more conservative, accommodationist view of church-state relations. These Justiées,
such‘as Chief Justice Rehnquist, Scalia, Thomas, and Breyer, in a more limited capacity,

called for the use of history, tradition, and other mitigating factors in deciding

Establishment cases. In contrast, the more liberal Justices, although not officially calling

- for the abandonment of Lemon, began to interpret the Lemon Test as requiring
government neutrality. To date, the Justices are still in disagreement about how to
propetly approach Establishment Clause cases. |

It is therefore unsurprising that the Court has been inconsistent in its
Establishment decisions, with the eﬁ(ception of those cases raising the issue of prayer and
religious instruction in public schools. The Justices have repeatedly cited the
impressionability of schoolchildren and the coerci&eness of peer-pressure as factors
making children more likely to participate in activities that violated their beliefs, and
continue to construe this as grounds for rejecting school prayer. |
In the area of Free Exercise of religion, the application of the Sherbert Test has

not fared much better. Once established, the Sherbert Test was applied in a narrow set of
circumstances. The Court did seem to like aspects of Sherbert, using‘the compelling state
interest prong of the test most often in determining the constitutionality of statutes and
activities. Although the Sherbert Test was created to protect minority religions from
hostile state actions, since Yoder the Court has rarely found for minority religions in free
exercise cases. The Court has again seized upon the Reynolds conclusion that though the

' Free Exercise clause protects ideas and beiiefs, it does not extend to all conduct necessary

to practicing one’s faith.
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What emerges from this discussion is that the legal model of Supreme Court
décision-making is the least satisfactory model in explaining Supreme Court behavior.
The legal model explains Supreme Court outcomes in terms of precedents, tests, and
elements of legal reasoning. What a discussion of the Court’s jurisprudence in freedom
of religion cases shows is that the legal model sheds little insight on scholars’ attempts at
explaining outcomes in freedom of religion cases. |

The findings reported in this study are éoinpelling for Establishment_ Clause cases.
Religious faith traditions influence the judicial decision-making process during the tenure
of each Court. Most interestingly, this influence increased aﬂer the creation of the Lemon
Test. Justices who adhere to the Roman Catholic and Lutheran faiths consistently voted
in a manner that was in line with the teachings of these faith traditions regarding
Establishment Clause cases. Justices who adhere to the Episcopal and Genéml P_rotestaht
faiths were more mixed m their voting behavior but, for the most part, they voted in a
manner consisient with the teachings of their faith traditions. However, Jewish,
Preébyterian, and Methodist Justicgs did not vote in a manner that is in line with their
faith traditions. Therefore, it can be ‘stated that in Establishment Clause cases, the Jewish,
Presbyterian and‘ Methodist Justices were not inﬂuenced by their faith traditions.
However, they voted in opposition to their faith traditions consistently enough that their
votes were statisﬁcally signiﬁlcga:\nt in Establishmént Clause cases.

In Free Exercise cases, the results are not as robuét as fhose found in
Establishment Clause cases. One of the most compelling ﬁndings was that the Sherbert
Test did not seem to matter to the influence of religion in F;ee Exercise cases. Indeed,

religious faith traditions exerted mdre influence after the creation of the Sherbert Test.
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 Even more interesting is that after the Smith decision, only the Episcopal faith maintained | _

: ainy'inﬂue_nce in the decision—rnaking process in Free Exercise.eases, although it didnot

exert inﬂuence “during the tenure O‘f‘the Sherbert Test Durmg the tenure of the four

_ Courts, there is iittle overall consistency of religious influence. Only during the |

) Rehnquist Court did religious influence seem to occur ina robust manner.

On the few occasions when religious farth traditions exerted sorne influence on.
deeision-ma]dng'in t'ree eXereise cases, the Jewish, Roman.Catholic Presbvterian and

| Methodlst J ustices voted in a manner that can be conmdered in line w1th the teachings of

 their farth tradltlons However the Eprscopal and Lutheran J ustices did not. Snmlar '

- »lconclus1ons as discussed above can be drawn for the dec1s1on-makmg of Eplscopal and
v ‘Lutheran Justices in Free Exercise cases. : : | |

| One possible explanation for these ﬁndmgs is that there is little difference

| between the faith traditions on the meaningof the Free Exercise‘ Clause. Every faith .
tradition in this study holds that people have the right to their conscienee; therefore, there »

is 'lvittle room for disagreement about the valué or fimportant free exercise. Additionaily, -

‘as outlined in Chapter 4, the Suprerne Courtv.has eonsistentlv decided against the Free

“ Exercise rlghts of minority rehglons Desplte the Sherbert Test, members of such |
minority rehgions seekmg protection of their free exerc1se rights often lose before the -

- Supreme Court. The record for Estabhshment cases is mlxed dependmg on the type of
case. To further contnbute to the _muddled appearance of Junsprudence in t_hrs area,
various faith traditions have widely divergent views on the appropriate roles of church.

' ‘and state. Some faiths, such as the Rornan Catholic'and,Presbyterian faiths, believe that

religion has a role in public‘ policy. While other faiths, such as General Protestant,
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Baptist, and Unitarian, believe in a more separationist view of church state relations.
These differences of opinion on the proper scope of church-state relations among the
Justices can lead only to further and more diverse outcomes in judicial voting behavior.
Implications of Research

In this section, I will present the implications of the research’s findings from two
perspectives: this study’s contributions to public law scholarship on judicial decision-
making and policy-based implications of the research. The results of this study strongly
imply that the social background model is a useful explanatory tool in understanding
Supreme Court decision-making. This is not to suggest that attitudinal and strategic
theories are not useful, but rather that as they ignore the very real impact of past
background experiences on human behavior, they limit their effectiveness and utility.
The fields of psychology and biographical literature have clearly established the
significance of personal background experiences in decision-making. Consequently, the
social background model can be useful in explaining changes in voting patterns, judicial
attitudes towards religious freedom, and why some Justices act in a strategic manner
while others do not.

The second implication of this research is that during the seventy years of
Suprerﬁe Court decision-making, the Justices have yet to develop a coherent and
acceptable approach in deciding freedom of religion cases. Studies that focus on
doctrinal approaches to understanding Supreme Court behavior will not be able to capture
the nuanced and important external forces that help shape Court decision-making in

freedom of religion cases.
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It is difficult to assess Supreme Court decision-making in terms of freedom of
religion. There are two clauses that address religious freedom in America from two
different directions—the right not to support a religion to which one does not belong, and
the right to belong to the religion of one’s choice, or to belong to no religion. Justices
may see one set of facts from the two different perspectives in that what one Justice may
see as an Establishment Clause issue, another Justice may see as a Free Exercise Clause
issue. For example, in Engle v. Vitale (1962), the majority Court decided the case as an
Establishment Clause issue; the State of New York violated the Establishment Clause by
requiring public school students to read passages of scripture and recite a prayer aloud.
Justice Stewart, however, saw the case as a Free Exercise issue and argued that by not
allowing the prayers, the Court was violating the majority students’ Free Exercise rights.
Due to these kinds of conflicts over the meaning of religious freedom, Supreme Court
scholars must differentiate between the two clauses when analyzing this area of law. The
free exercise and establishment of religion are two separate principles, and this study
indicates that scholars should be specific about what is meant by freedom of religion.

The final implication of this research is that the faith traditions of the Justices do
matter in Supreme Court decision-making. Some Justices adhere to the teachings of their
faith traditions regarding religion and government. This is not universal, and it would be
unrealistic to expect that every Justice would adhere to every teaching of his or her faith
when deciding freedom of religio‘n cases. Justices are human beings, and we should
therefore expect to see that human complexity exhibited in their voting behavior. These
qualifications do not diminish the significance of the findings that religion does play

some role in the voting behavior of Justices in religious freedom cases.
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The Supreme Court is a policy making branch of government and its response to
issues of religious freedom are no exception. Although Court decisions can be wildly
unpopular with the public at the time (4bington School District v. Schempp (1963)), or
they result in to attempts to overturn rulings by Congress (as in Employment Division v.
Oregon v. Smith (1990)), over time society has usually come to accept the Court’s
rulings. This stems in pért from the fundamental principle underlying the American legal
system that is based on the rule of law; and that even “losers” in Court cases are expected
to obey the rulings.

However, in religious freedom cases, the loss may result in an infringement on
First Amendment rights—rights considered so fundamental that justice and freedom are
impossible without them (Palko v. Connecticut (1937)). This study shows that over the
years the Court has maintained a few patterns in religious freedom cases. First, the Court
is consistent in cases of school prayer, its behavior is separationist in nature regardless of
the era Court. In addition, the Court seems to agree that in employment compensation
cases, the religious minority should be given special consideration, unless it relates to a
request for an exemption from laws of equal applicability. In those cases, the religious
minority tends to end up the loser. While the jurisprudential approach toward religious
freedom has changed over time, this study shows that each Court has had its own style in
religious freedom cases which is determined by who is on the Bench. The Vinson Court,
being the first to address religious freedom, produced a mixed voting pattern as it tried to
address such issues as school prayer and evangelization with no precedent to guide it.
The Warren Court was more liberal than the Vinson Court, and experienced less

influence from their religious faith traditions. The Warren Court was marked by
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expanded' Free Exercise and strict separation of church and state. A]though the Sherbert
Test was unpopular and did not endure 1n any coherent form, the Warren Court was able
to create a mostly _uniformphilosophy of religious jurisprudence. '

The Burgerr Court, being a transition Court between the liberal Warren Court and
the conservatlve Rehnquist Court also d1splayed a mixed voting behav10r Rehglous '
faith tradrtlons were more mﬂuentlal on Jud1c1a1 vot1ng behav10r as well asa more
 conservative polltlcal ideology. The Burger Court was unable to completely shed.the 7

Warren Court precedents or to ‘create its own unique philosophy,of 'religious "
. jurisprudence. It created the Lemon Test; however, that test waquuickvly'marginalizedi‘by ‘
’ the Court as too inflexible for Estahlishmentcases outside the context ‘of State funding
h . But, as the Court moved into the Rehnquist Era, a more coherent phrlosophy emerged. A

" " practlce of accommodating rehglon in pub11c pohcy and 11m1t1ng re11 gious exerclse
claims wasy domlnant for: over twenty years. One legacy of the Rehnqulst Court has been v
more openness to the implementation of public policy by religious groups, usually of the |
more mainline faith: traditions."' o | : - o | |

“ Minority faiths, finding less sympathy from_the Supreme Court may increasingly
look to the state courts for protection _of their religious freedom. The vinco'rporation of the
religious clauses through the Fourteenth Amendment guarantees a minimum amount of
religious freedom; state courts cannot give less freedom than what is found in the Bill of -
Rights in the U.S. Constitution. However, state courts can grant more freedom than what

s guar‘anteed by the U.S. Constitution under interpretations of state constitutions. As |
o such, religious minority groups that cannot find satisfaction before the U.S. Supreme. - |

Court, where the interpretation of the laws wou]d be applicable to the entire nation; may
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ﬁnd satisfaction before state high cdurts. Since the Burger Court, the Supreme Court has
‘ -givén deference to this “new jildicial federalism” wﬂerein _state courts afe able to develop
and apply ¢Xpansivé civil liberties policies unde_r their own constituti’qns; ﬁms giving |
~ state courts moré autonomy over their si)eciﬁc bill of rights’ pr(A)visions,’ inclﬁdiﬂg
freedom of feligioﬁ (Keck, 2004; Shaﬁi;z, 1988). | -
' Thes¢ cOnsiderﬁtions lead »inevitjably to the policy éonsideiiations of the
) _‘appoihtrhént pr_dcgss; althoﬁgﬁ the COnstitﬁtion expliéitly forbids the uée bf a réligi(ius
test when appointments are made in goVer_nm'ehf. ‘Depending ilpon the poliéy preferené_es'
of an appointing president, thé féligious faith 0f the nominee may give some indiéét’idn 6f ‘
the 'typesv of decisions he of she wili »vr‘e‘nder in religious freedom cases. The more ‘lilv>era’1
o ) the“president, tﬁe more likely ”he or she w111 éppoint a liberal Justices; and vice versa for a
: cpnsérvaitive president. This practice ‘wQuld seemvlyikely to minimize the role that :
' religiousi ‘f‘aith rmght end up playing in a Justice’s decisidn-making, ‘as. comphréd td the
: ‘role played by the“ Justice’s pblitical_yf ideblogy. Further, this studj; implies that if the
v ‘diréction of Coui't’s political ideology chahges, as it could if Preéidént Obatna is elected
to a second term,. f.hé Court’s decisions regarding religioué freedom would changebés :
~well. It would be eXpe‘cted that this “ne_W” Court would be more sepafétionist in its
’ Establishﬁlént Clause decisions and more willing tb exempt i'eligious minorities from
state a1_1d>nati01-1ial laws.r ‘.
- Directions of 'Futufe Research | | |
Although this study coptributés fo the Supreme Court deciSion-making literature,
| . addiﬁohal insights cah be thé_ined ipto the researéh questions ;aised’ héré; Future

research could expand u‘pon' th1s stUdy bynihcluding' additional control variablgs in the -
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model. These may include the geographical region in which the Justice was raised or the
region on a lower bench, or the voting behavior of the Justice when he or she sat on a
lower court.

Future research could compare and contrast the voting behavior of the Justice
when he or she sat on a lower bench to his or her voting behavior after rising to the
Supreme Court. The neo-institutional model argues that while on a lower court a Justice
will be more constrained by precedent. However, Whitehead (2008) found that religion
might play a bigger role in lower court decisions than on Supreme Court decisions. This
may be because Supreme Court decisions are more widely reported and analyzed, and the
Justices may feel they cannot completely and honestly express their reasons for a
decision; whereas a lower court judge may not be subject to such scrutiny and actually be
freer to pursue policy preferences knowing that these decisions will unlikely be
overturned.**

In addition, research could examine the role played by religious interest groups—
at the cert stage and on the merits, in influencing court behavior. Such a study could
determine which religious faiths are more likely to gain access to the Supreme Court, and
for what issues are religious group sponsored litigation granted certiorari. Is there a
correlation between the religious faiths that are granted access to the Court or between
the Petitioner’s issues and the religious faiths of the Justices? Are Justices of a certain
faith tradition more likely to vote to grant certiorari to parties that represent their faith

tradition? In addition, the influence of amicus briefs from religious organizations can be

4 The likelihood of being overturned by the Supreme Court is very low. Only 8,000 cases are
appealed to the Supreme Court each year; of these 8,000, the Supreme Court may hear only 75-85 cases.
That is about 1% of the cases appealed to the Court. These numbers do not include the thousands of cases
each year that are not appealed to the Supreme Court.
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explored at the cert stage. Are Justices of a certain faith tradition more sympathetic to
amicus briefs filed by groups that represent their religious faith? Are they less
sympathetic to parties or amicus briefs that are from religious or secular organizations
perceived to be hostile to the faith tradition of the Justice?

This study indicates that religion is more influential during conservative courts
than liberal courts, regardless of the faith tradition. For example, during the Warren
Court, the Presbyterian and Methodist faiths did not exert any influence; however, these
faiths did exert influence during the Rehnquist Court. Another study could examine why
this occurs. Is it because of the individual Justices themselves or is there a particular
difference, outside of the general political ideology of the Court that could account for
this discrepancy?

Finally, the data set should be expanded upon to include other areas of law—such
as worker rights, criminal rights, moral issues (abortion, gay marriage), or pornography.
Religion cases constitute only a small portion of the total number of cases heard by the
Supreme Court. Scholarship would be furthered if the factors used in this study,
ideology, political party and religious denomination, were applied to other areas of law in
order to determine if results similar to those found in freedom of religion cases occur.

This study contributes to the wider body of knowledge regarding judicial
decision-making and to the utility of the social background model. Judicial decision-
making scholarship is currently fractured between four models—the attitudinal, strategic
choice, neo-institutional, and social background. This study directly addresses the
attitudinal and the neo-institutional models; to address the strategic choice model would

require more information than the scope of this study can provide. The attitudinal model
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| argues that judicial decisions are based upon only the political ideologies of the iustices
(Segal and Spaeth 2002). What is lacking in the attitudinal niodel is any insight into what '

informs the political ideologies and legal‘ attitudes of the Justi'ces; The cui‘rent’study finds
r.that the religious faith traditions are inﬂuentiaivin‘two respects. First, Table 7.1 shows |
. that some faith traditions influence the political ideology of the Justices. Second, when | :
controliing for political ideology, the religious_ faith traditions of the J ustices also '

3 inﬂuence judicial decision-making in freedom of r‘eligion‘cases. Therefore, it can be |
'concluded that th1s Study adds to our understanding of the attitudes and ideoiogies that
inﬂuence judicial votes. This study also adds to the understandingof what may cause the
voting anomalies thatoccur_When a Justice casts a vote ina rnanner thatis inconSi'stent |
with his or‘ her past voting record. .

Although this study fleshes out the attitudmal rnodel, it seems"to cast some_dOubt |

'upon.the neo-in'stitutionali model. The neo-institutional model argues tbat while judicial
: attitudes do rnatter ~their' effects are conﬁned to legal bounda.ries‘ and norms, such as the
‘Constltutlon, legal tests and precedents (Clayton 1999; Clayton and Gilliam 1999) The
current study ﬁnds that the Lemon Test and the Sherbert Test seem to make no d1fference :
in Jud1c1al de01s1on-mak1ng in religlous freedom cases. Certalnly, the Court d1d not seem
to adhere to these tests for any length of time, and appeared to have nothlng but
complamts about the tests since: t.helr creation. Although the Court continues to address ,
aspects of the tests in its decisions, ‘rarely are the tests employed as the three-pronged
| , guidelines they were set up to be. Further, Table 7.2 shouvs that religious faith traditions
are a better explanation of judicial decisions after the‘creation of the,Lamon Test than

before it. The neo-institutional model would predict that religious influence would '
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‘decrease after the creation of the Lemon Test, since the test set a guideline for
Establishment cases would limit the inﬂuence of the .lusticeS’ personal preferences. The
fmdings are similarfor the Sherbért 'l'eSt. |
Finally, this study has ‘diStinguished certain patterns of voting behavior by the

}_ : Court in freedom of religion cases. The more liberal the Court the less- mﬂuence

rellglous faith tradrtlons seem to exert upon ]ud101al dec151on—makmg Further the more
hberal the Court, the more hkely it will vote in a manner that is S strict separatlomst,‘ and
‘mOre open to the expansion of religious free exercise. Howeyer,’«the more conseryatiye ,
bthe Court, the more inﬂuence religious faith traditions Seem to exert. These Courts tend
to be more accomrnodatlomst in the relatlonshlp between church and state, but also more

' hkely to narrow rehglous free exercise. However there are still pattems that defy the ‘
h pohtlcal preferences of the Court F1rst each Court in thls study seems to agree that
school prayer isa v1olatlon of the Establlshment Clause Second in employment
compensatlon cases, re11g10us free exerclse is protected. Thll’d, since the Burger Court,
‘the Court has not been open to religious exemptlons from generally appllcahle laws, such
as drug laws."l Neyeﬁheless, any law that overtly or covertly targets a religious practice is
: considered unconstitutional. | | | |

‘In addition to adding to the general knowledge of judicial declsion-making, the

. current study also adds to the knowledge of the social background model The soc1al E
background model argues that the socw-polltlcal attnbutes of the J ustlces mﬂuences the1r ,
judicial dec1s1on-mak1ng (Bowen 1965; Graber 19_93; Grossman 1966 and 1967; Tate
1981; Ulmer 1970 and 1973). This study contributes to this-model by demonStrating that o

 religious faith traditions do indeed seem _to"inﬂuence judic'ial.decision-v ing, even
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when controlhng for pohtrcal 1deology Th1s study is different from earlier studies in that
“itis the first to focus on: freedom of rellglon cases and cases over the four Courts that
have directly contnbuted to rehglous freedom junsprudence
- Finally, this study aids in the ut111ty of the social background model by add1ng to
Ulmer’s study “Are Social Background Models Tlme-Bound?” (1983). In th1s study,
| Ulmer contends that the reason the social background model had not produced robust
ﬁndmgs 1s that the model is sensitive to time; what is important in one era will not
necessarily be important in‘another. : The results of the current study reveal the 'same
pattern that Ulmer found. In this study, religious faith traditions exert some inﬂuence in
’ each of the four Courts of this study. ’However ’religious faith does not exert an equal
mﬂuence over the entire tlmeframe of the study Durmg the Vinson Court, some faith
tradltlons exerted 1nﬂuence espec1ally in Establishment Clause cases, but, this mﬂuence
- declined durmg the Warren Court. »Rehglous influence in Establishment cases began to
increase during the Burger Court; exerting the most inﬂuence during the Rehnquist ’
Court, wherein the faith traditions represented by each of the Justices on the ‘Court during
the timeframe of this study exerted a statistically significant influence. The ipyattem of .
religious mﬂuence in Free Exercise Clause cases is sirnilar to that found in Establishrnent_ ‘
Clause cases. Therefore, the influence of religious falth tradi_tions change w1th each
Court era in this study.
This study shows that Supreme Court‘J ustices are influenced by their faith
tradition, as is Congress, the president, and society m general. It should not be surprising, o
given our awareness.of religious influence in other areas of government that this -

inﬂuence also applies to the American court system. Judges are human and are subject to
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the same influences as all others in a society. Judicial and legal scholars should take note
of this fact. It is important that in the future, scholars take into consideration the
influence of faith traditions upon the American judiciary when trying to explain judicial

behavior.
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Appendix A

Perceived Qualifications and Ideology of Supreme Court
Nominees, 1937-2005

Votes Votes Qualifications Ideology
Nominee in Favor Opposed Score Score
Hugo O. Black 67 18 .160 .875
Stanley F. Reed * .875 .725
Felix Frankfurter * 965 .665
William O. Douglas 76 4 .820 .730
Frank Murphy * 650 1.000
Harlan F. Stone (CJ) * 1.000 .300
James F. Bymes * .800 .330
Robert H. Jackson - 915 1.000
Wiley B. Rutledge - 1.000 1.000
Harold H. Burton * 930 .280
Fred M. Vinson(CJ) * .785 .750
Tom C. Clark 78 8 125 .500
Sherman Minton 58 19 355 .720
Earl Warren (CJ) * .855 .750
John M. Harlan 71 11 .750 .875
William J. Brennan, Jr. * 1.000 1.000
Charles E. Whittaker . 1.000 .500
Potter Stewart 70 17 1.000 .750
Byron White * .500 .500
Arthur J. Goldberg * 915 .750
Abe Fortas * 1.000 1.000
Thurgood Marshall 69 11 .835 1.000
Abe Fortas (CJ)° 45 43 635 .845
Warren E. Burger (CJ) 74 3 960 A15
Clement Haynsworth, Jr. 45 55 .335 .160
G. Harrold Carsell 45 51 A1 .040
Harry A. Blackmun 94 0 970 115
Lewis F. Powell, Jr. 89 1 1.000 165
William H. Rehnquist 68 26 .885 .045
John Paul Stevens 98 0 .960 .250
Sandra Day O’Connor 99 0 1.000 415
William Rehnquist (CJ) 65 33 400 .045
Antonin Scalia 98 0 1.000 .000
Robert H. Bork 42 58 .790 .095
Douglas Ginsburg® 320 .000
Anthony Kennedy 97 0 .890 .365
David Souter 90 9 .765 325
Clarence Thomas 52 48 415 .160
Ruth Bader Ginsburg 96 3 1.000 .680
Stephen G. Breyer 87 9 .545 .A75
John G. Roberts 78 22 970 120
Harriet E. Miers® .360 .270
Samuel Alito 58 42 .810 100

CJ= nominated for Chief Justice. *=voice vote. a. The vote on Fortas for the Chief Justice position was on cloture and
failed to receive the necessary two-thirds majority. b. The Reagan Administration withdrew the nomination of Douglas

Ginsburg. ¢. Harriet Miers withdrew her nomination. The Qualifications Score ranges from 0 (least qualified) to 1
(most qualified); the Ideology Score ranges from 0 (most conservative) to 1 (most liberal).

Source: Data drawn from Jeffrey Segal and Albert Cover, “Ideological Values and the Votes of Supreme Court

Justices,” American Political Science Review 83:557-565 (1989). Updated in Lee Epstein and Jeffrey A. Segal. 2005.

Advice and Consent: The Politics of Judicial Appointments. Oxford University Press.
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